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INTRODUCTION  

1. Following the CAH2 and in light of previous representations about the categorisation of certain of the 

fibre optic material within the “Fibre Optic Cable” envisaged to be situated alongside the HVAC and 

HVDC electricity bearing cables between the French and English Converter Station buildings, the 

Examining Authority (ExA”) continues to test the categorisation of certain cables not envisaged to be 

required to both physically and functionally connect with those Stations and whether in any event they 

may be included within the proposed DCO, and if so how so. Having regard to the Representations 

made, those below, and the helpful further Deadline 6 Applicant evidence, the Affected Party 

summarises its nutshell understanding. 

2. The categorisation of envisaged development within the Planning Act 2008 (“PA 2008”) has been 

grappled with by the ExA at Tidal Lagoon Bay. That ExA faced similar practical and legal constraints to 

those faced by the instant ExA. In the Bay DCO, the ExA also had no guidance, was applying the same 

phraseology (in section 31 of the PA 2008) as the ExA is here in section 35(2)(a) (and falling back on 31) 

(“is or forms part of XXXX”) and recognised the key test was the ordinary meaning of “part” (“essential 

constituent”), and applied that as a compass to the particular project by which to ascertain where to 

draw the jurisdictional “development” line of the PA 2008 as against the Town and Country Planning Act 

1990 (“TCPA”). Recognising that the provision of an “offshore building” for potential educational and 

control room use lay outside of the scope of being “essential” to the lagoon energy project, was 

desirable, and could be locally granted planning permission in due course, that ExA ascertained with care 

that it could lawfully include the physical thickening of the lagoon wall structure as part of the PA 2008 

development (i.e. as operational development but not use) (whilst simultaneously that lawful thickening 

could in due course also accommodate future extra-PA 2008 development avoiding actual wall 

“retrofitting” to allow subsequent erection upon it and its use for an “offshore building” (if permitted 

under the TCPA). The ExA excluded the “offshore building” from that DCO and the Secretary of State 

agreed that bifurcation in consenting that DCO.   

3. By analogy with the properly thickened lagoon wall that also avoided retrofitting, and subject to a 

specific provision to exclude use, to avoid operation of section 157, PA 2008, the ExA could lawfully 

include 13 bundles of fibre optic bundle material as physical (but non-functioning) operational 

development part of the “Fibre Optic Cable” by reason of it comprising part of the packing material (but 

no more) in the inner copper tube of the Cable inside of which the functional fibre optic cable would be 

situated in a slotted plastic spacer. In due course, an application could be made to the Secretary of State 

to change the DCO to add use of the packing “for commercial telecommunications”, or to so apply for a 

material change of use to the local authorities and permission for related buildings (enlarged ORS and 
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Telecommunications Building(s)). Private agreements could ensure delivery of the same, with local 

compulsory acquisition if not able to be secured. 
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RESPONSE TO EXA FURTHER QUESTIONS, QUESTION DCO2.5.1 

4. The Response of the Affected Party is set out in Sections below: 

Section A- Executive Summary; 

Section B - Common Ground; 

Section C – can the notional “spare capacity” comprising 180 be used for commercial 

telecommunications authorised by the PA 2008 for that particular use? 

Section D –  Applicant’s evidence of “FOC” Cable Design: functional and physical; 

Section E - Practical Approach and Monitoring Cable Lengths; 

Section F - The Section 35 Direction and its Lawful Scope;  

Section G - The Section 35 Direction Made;  

Section H – the “proposed Development” (lower case “p”), the “Proposed Development” (upper case 

“P”) and the “elements” supplemented.  

 

5. The Response is accompanied by a number of Appendices attached hereto for convenience: 

Appendix A: the ExA’s Further Questions, Question DCO2.5.1 is set out; 

Appendix B: Secretary of State's Direction under section 35 & the Request Statement for the Direction  

Appendix C: Secretary of State's Guidance on: Planning Act 2008: Changes to Development Consent 

Orders (December 2015)  

Appendix D: Extract from [REP6-063] 'Applicant's Response to action points raised at ISH1, 2 and 3, and 

CAH 1 and 2.  

Appendix E: Other DCO examples where ExA has considered the scope of the Development  

Appendix F: Extract from Planning Act 2008 

Appendix G: Extract form shorter Oxford Dictionary, 6th edition  

Appendix H: Appendix NSPAD 6 – Monitoring Cable Design Diagram  
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SECTION A: EXECUTIVE SUMMARY 

6. The ExA has set out a hypothetical position in Question DCO2.5.1 of its Further Questions, dated January 

2021 (“the Theoretical Position”). See Appendix A. The Theoretical Position relies on the terms of the 

Section 35 Direction made by the Secretary of State July 2018 (“the Section 35 Direction”). See Appendix 

B. In essence, the Theoretical Position asks for representations on whether, and lawfully: 

a) The Section 35 Direction can be interpreted as already having directed that the spare capacity 

of the otherwise mere fibre optic material not used for the purpose of monitoring the electricity 

bearing cables nor for the purpose of intra-Converter Station communications can be said to be 

within the scope of the Direction as a “part of” the development made subject to that Direction 

(even though described as intended “associated development”), and in contrast to it not being 

within the scope of “any associated development”; 

b) whether it can be said that, notwithstanding the description by the Applicant of the capacity of 

fibre optic material as notional “spare capacity” within the otherwise functional use of adjacent 

fibre optic material can in some way be said to form “part of” the development for which 

development consent is required, in particular having regard to section 157(2) of the PA 2008.    

7. There is a dispute about whether all of the elements within the Applicant’s Application for development 

consent can be lawfully included within the scope of the terms of the dDCO. The dispute turns on the 

legal scope of the relevant provisions of the PA 2008 then applied to the facts, and, in turn, upon the 

terms of the Secretary of State’s direction under section 35 of that Act (“the Section 35 Direction”) and 

the terms of its prior request term in which the content of the “elements” of the development subject to 

that Direction are particularised by the Applicant.  

8. The dispute is relevant and important since it will determine the theoretical extent of lawful land take 

falling for consideration to be taken against the will of the Affected Party by the Secretary of State’s 

Order. A similar situation arose in the NSIP at Tidal Bay Lagoon where the ExA there had to ascertain the 

scope of the application development for an energy generating lagoon but that included certain 

development not within the PA 2008: in particular, an “offshore building”. Although the NSIP was in 

Wales, the phraseology considered and applied by that ExA is the same as here: section 31 of the PA 

2008: “to the extent that the development is or forms part of [an NSIP]”; section 35(2)(a)(i) of the PA 

2008: “only if (a) the development is or forms part of a project (or proposed project) in the field of 

energy”. In each section, the core test is “is or forms part of” and relates to the particular project (either 

as an NSIP of a specified type or as encompassed by a direction.  See Appendix E. 

9. The ExA in the bay DCO recognised that there was no guidance on the wording as to how to go about 

ascertaining what elements of the application development were lawfully inside the PA 2008 and which 
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must fall outside of the PA 2008. It also recognised that the “offshore building” that was envisaged to be 

situated on the proposed lagoon bay wall had a function (as use) different from the lagoon energy 

project (amenity use and education use) and would be desirable as a use. It had regard to the ordinary 

meaning of “part” and that included “essential” function. It then applied that test to the particular 

energy project, element by element. Recognising the desire for the “offshore building”, that ExA 

ascertained that the bay wall could be properly thickened in the locality of a potential “offshore 

building” but for the purposes of the bay DCO (and not for the “offshore building”) and that that 

approach could lawfully avoid the need for future thickening of the wall (“retrofitting”) in due course of 

the “Offshore building” in the event it were granted planning permission by the local planning authority.   

10. Having applied that test, the ExA drew its own version of the bay DCO that excluded the “offshore 

building”, recommended the same be granted, and the Secretary of State agreed. See Appendix E. 

11. For the detailed reasons set out below, the same legal and evaluative factual analysis results here in a 

similar outcome in law and fact that lawfully permits inclusion of the desirable 13 bundles of fibre optic 

material “for packing filler use” whilst expressly precluding their use “for commercial 

telecommunications” so as to avoid otherwise application of section 157 of the PA 2008.  

12. The statutory scheme allows a grantee to request a “change” to a DCO and the Applicant could apply in 

due course and seek to persuade the Secretary of State to authorise a change of the use of the 13 

bundles from packing filler to use “for commercial telecommunications”. The Affected Party notes that 

the change of even fuel type for a permitted power station can result in a new DCO being required. See 

PA 2008: Guidance on Changes to Development Consent orders (December 2015), paragraph 20(iii), or 

an extension to a road’s length (ii). Alternatively, because the Crown does not require planning 

permission onshore use of the Cable may be subject to a local application for planning permission (just 

as the “offshore building” was envisaged to be, even though it would be structurally integrated by its 

load with the lagoon bay wall when completed), and for related development comprised of ORS and 

Telecommunications Building(s) and related parking together with relevant justification at the time. 

Private agreements could enable delivery of the changed use and buildings and an applicant may agree 

with a local authority that the latter could seek to exercise compulsory purchase powers (if justified and 

compelling) in the then public interest.  
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SECTION B: COMMON GROUND  

13. The Affected Party has already made Representations on the scope of “associated development” to 

which the ExA is referred. The Affected Party does not repeat those Representations here but continues 

to rely upon the same and that analysis remains legally sound. 

“is or forms part of [the particular] proposed project ” 

14.  In light of the emerging question since Deadline 5, the Applicant has helpfully provided further 

information and evidence. The outcome of this is that the Applicant has shown at Deadline 6 in [REP6-

063], in line with the Affected Party’s previous Representations, how the provisions of the dDCO 

concerning “for commercial telecommunications” may be stripped out of the Deadline 6 dDCO, and that 

the removal of that “use” would have no bearing on the Application for the development. That is, there 

would be no net difference, including to funding. Those concessions are helpful and acknowledged by 

the Affected Party. They also reinforce the extent of land asserted as required to be taken from the 

Affected Party now must exclude the use of the Cables “for commercial telecommunications” and the 

development comprising the Telecommunications Building(s) and related parking. Thus, it appears to be 

common ground that – if the ExA agrees with the analysis of the Affected Party summarised above, then 

the compulsory acquisition of Land of the Affected Party permanently for that use and for those 

Buildings cannot be lawfully justified and must be excluded from the extent envisaged to be authorised 

as taken.    

15. Following Deadline 6, it is helpful common ground (see Appendix D hereto) that: 

a) The dDCO terms can be refined in line with the Applicant's Response to action points raised at 

ISH1. 2 and 3, and CAH 1 and 2 [REP6-063], paragraph 2.9.2(A) – (J), to exclude both commercial 

telecommunications use of fibre optic material and the Telecommunications Building(s), and 

reflecting the prior Representations of the Affected Party; 

b) The exclusion of commercial telecommunications use of fibre optic material and the 

Telecommunications Building(s) would result in the exclusion of that development and its area 

(including related parking) from the Land of the Affected Party (and so reduce permanent land 

take extent), and result in an otherwise “unchanged situation”. See the Applicant's Response to 

action points raised at ISH1. 2 and 3, and CAH 1 and 2  [REP6-063], paragraph 2.9.3;   

c) A “standard size” pre-manufactured ‘fibre optic cable’ contains 16 “bundles” of individual fibre 

optic cables. Each “bundle” contains 12 fibres. Of the 16 bundles, 3 bundles “are required for 

the essential operation of the interconnector” and ““essential use in connection with the safe 

operation of the Project” (i.e. 3 bundles x 12 fibre strands = 36 fibres in total). See the 
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Applicant's Response to action points raised at ISH1. 2 and 3, and CAH 1 and 2  [REP6-063], 

paragraphs 2.9.6 and 2.9.7;  

d) The purpose of the 3 bundles required for the essential operation of the interconnector can be 

seen, for example, at paragraphs 3.5.3.7 and 3.5.9.6 of Chapter 3 of the ES, Description of the 

Proposed Development [APP-118] and paragraph 1.1.3.12 of [APP-359] Environmental 

Statement - Volume 3 - Appendix 3.5 Additional Supporting Information for Onshore Works;  

e) The 3 bundles required for the essential operation of the interconnector terminate in the 

Convertor Station itself. “Visual inspection of the output of the Distributed Temperature Sensing 

(“DTS”) hardware which is located within the Convertor Station would be required”. See [APP-

359] paragraph 1.1.3.12; 

f) There is no guidance by which to ascertain whether an element “is or forms part of the 

development/project … in the field of energy” requiring development consent of section 

35(2)(a) of the PA 2008 (or the similarly expressed phrase in section 31 (and as also used in 

115(1)(a)). However, the ordinary meaning of “part” includes “essential or integral constituent”. 

See Appendix G hereto. Further, the term “part” appears in the phrase “part of” and is also 

particular to, here, the field. Thus, a discernible test is: whether the element is “essential” to the 

particular development requiring development consent. This is a similar or the same test used 

by the ExA in Appendix E hereto, paragraphs 4.1.30 – 4.1.31 (where the ExA applied that test in 

respect of the particular development “itself”). So too has the Applicant used an “essential” 

test. See e.g. the Applicant's Response to action points raised at ISH1. 2 and 3, and CAH 1 and 2  

[REP6-063], paragraphs 2.9.3 (“essential to the operation of the interconnector”); 2.9.4 

(“required for essential communication”;  2.9.5 (“required for essential communications 

purposes only”); 2.9.6 (“essential use”). Further, see the ordinary meaning of “part” includes 

“essential or integral constituent” and so the ordinary meaning of “part” encompasses 

“integral” as a constituent whilst ordinarily distinguishing from an “essential” constituent. The 

ExA in Appendix E itself also recognised that difference.  

g) The reason why the 3 bundles can lawfully ‘be or form part of the [particular] development’ 

here is because, notwithstanding their actual separation from the electricity bearing cables 

nearby, the ‘FOC’ cable (with those 3 bundles of cables in it) serves the use, as in purpose or 

function, of bearing data for the purposes of DTS and of permanently monitoring the status of 

the electricity bearing cables as they convey current as between two Converter Stations and to 

which Stations all those cables terminate, are essential to allow intra-Station communications, 
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and, being data transfer cables, are necessarily and functionally electronically intra-related to 

therein via equipment;    

h) The terms of [AS-040], the Applicant’s “Statement in support of an application for a Direction 

pursuant to Section 35 of the PA 2008” includes, in paragraph 3.5(D) an onshore element 

described as “two pairs of underground high voltage direct current (DC) cables together with 

smaller diameter fibre optic cables for data transmission from the proposed landfall site in 

Eastney (near Portsmouth) to the converter station at Lovedean…” and paragraph 3.5.2(A) 

described an offshore element as “four submarine cables between England and France, which 

can be bundled in pairs, and small diameter fibre optic cables for data transmission”…;  

i)   However, of the 16 bundles of 12 fibres (other than the 3 bundles “required for the essential 

operation of the interconnector” and “essential use in connection with the safe operation of the 

Project”), the balance of 13 bundles (or 13 x 12 fibre strands resulting in 156 individual strands 

of fibre optic material) remain no more than desired by the Applicant to be “available” “for 

commercial telecommunications purposes” and are not in themselves expressed to be 

“essential” to the particular energy project. See the Applicant's Response to action points raised 

at ISH1. 2 and 3, and CAH 1 and 2 [REP6-063], paragraph 2.9.6;   

j)   The range of external environmental impacts that may bear on the electricity cables is different 

in the marine and land environments. See Appendix NSPAD 6, page 2, bottom picture, showing 

“steel wire armouring (marine cable only)”;  

k) The asserted range of external “likely” impacts to which the “standard size” pre-manufactured 

‘fibre optic cable’ may be subject in the marine and underground environments is (also) 

asserted to result in such manufactured cable having to have a “sufficient” overall diameter of 

“35-55mm”. That is, a diameter of either 35mm or 55mm is “sufficient” so as to resist the 

(unidentified) likely impacts and either is also “standard”. See Affected Party’s Deadline 6 

Appendix NSPADs 5 Extract from Chapter 3 of ES showing Plate 3.3 – Configuration of the HVDC 

Cables and FOC within the cable trench, paragraph 3.5.3.7 and NSPA 7 Extract from Chapter 3 of 

ES showing Plate 3.5 – Typical arrangement of HVAC cables and FOC in ground, Plate 3.5; and 

the Applicant's Response to action points raised at ISH1. 2 and 3, and CAH 1 and 2 [REP6-063], 

paragraph 2.9.7;  

l)   There is evidence that the 13 bundles would electronically connect to the Telecommunications 

Buildings, and also to equipment in the ORS. See paragraphs 5.3 and 5.4 [REP1-127] Deadline 1 

Submission - 7.7.1 - Statement in Relation to FOC - Rev 001;  
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m) “The Telecommunications Building are solely required in connection with the commercial use” 

(see the Statement in Relation to FOC - Rev 001 [REP1-127], paragraph 5.4). Without being 

connected to equipment in those buildings, the 13 bundles of fibre optic cable can have no 

function beyond their presence in the standard size cable (whether 35 or 55mm diameter). The 

evidence shows that those buildings and the equipment within them are exclusively related to 

the 13 bundles; 

n) In themselves, the 13 bundles of fibre optic strands comprise no more than physical material 

within the centre copper tube itself within a wider composite structure of a pre-manufactured 

standard cable. See Appendix NSPAD 5 Extract from Chapter 3 of ES showing Plate 3.3 – 

Configuration of the HVDC Cables and FOC within the cable trench, Plate 3.3; Appendix NSPAD 

7 Extract from Chapter 3 of ES showing Plate 3.5 – Typical arrangement of HVAC cables and FOC 

in ground, Plate 3.5; and Appendix NSPAD 6 Extract 1 - Data Cable, page 2, top diagram. The 

material sits within the middle of the section, within a “copper tube” itself encompassed by 3 

layers of “galvanized steel wires covered with bitumen” with two layers of “wrapping of 

polypropylene yarns”, between the 13 bundles and the outside environment;  

o) Within the copper tube, the 16 bundles appear separated from each other by “slotted core 

polyethylene”. i.e. a spacer, and each of the individual bundles is situated within a slot. 

Appendix NSPAD 6 Extract 1 - Data Cable, page 2, top diagram; 

p) The physical presence of the 3 bundles within the copper tube and also actually functionally 

connected within the Convertor Stations’ equipment for the performance of a function of data 

transmission related to the electricity provision results in those 3 bundles being “essential” and, 

thereby being “part of” that particular development;  

q) The physical presence of 13 bundles within the copper tube results, but not being functionally 

connected as above, precludes their having an active function to perform in relation to the 

Convertor Station or the monitoring of electricity cables between the two stations. The 13 

bundles are not “essential” to the energy project but are “desirable”. Rather, without more, the 

13 bundles can have no active use or function or role other than as a passive “part of” the 

packing or spacer or filler material within the copper tube in which the functional 3 bundles 

would also situated; 

It is possible to reduce the number of fibre optic material in the 13 bundles “to a lesser 

multiple” but this would not reduce the impacts to any degree”. See paragraph 5.2 of [REP1-

027] Deadline 1 Submission - 7.7.1 - Statement in Relation to FOC - Rev 001. The potential for 

reduction in fibre optic material without impact on external cable diameter evidences that the 
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fibres themselves have no structural role in the wider Cable consistent with their being situated 

inside of a compressively stronger copper tube that itself maintains the outer diameter of the 

Cable; 

r)         Consequently, whereas other constituents of the manufactured cable comprise “integral 

constituents” essential to the structure of the Cable (“such as the “slotted core of 

polyethylene”; “copper tube”; “galvanized steel wires”; and “polyethylene yarns”), the area 

within the core copper tube comprises packing or space plastic and fibre optic cables, of which 

only 3 bundles would be electronically functionally related to the energy project. By contrast, it 

can be said that the 13 (un-related) bundles of fibre optic material can be said to be “integral 

constituents of the pre-manufactured cable and, in that sense (only) could be “integral 

constituents” of the cable but that does not equate to their being integral constituents of the 

particular energy project in respect of function (which is the key test here). Rather, the inclusion 

of the 13 bundles results in their being “integral constituents” as packing or filler or spacers 

within the copper tube whose exclusive role or use can be no more than that of filler or spacing 

material in the “slotted core of polyethylene”.  

16. To some extent, the 13 bundles contribute to the extent of packing out of the space inside of the copper 

tube in place of slotted plastic but that can only be the extent of their use. By contrast, external impacts 

protecting the 3 bundles are resisted by parts of the Cable outside of the copper tube. See Appendix H 

attached for convenience hereto (also at Appendix NSPAD 6 Extract 1 - Data Cable, page 2, top diagram), 

shows that the resistance to external impacts bearing on the cable is resisted by a number of layers of 

“galvanized steel wires” and layers of “polypropylene yarns”, as well as a “copper tube” before the 13 

bundles can have a role resisting external environmental impacts. It is difficult to see how the presence 

of the 13 bundles can relate to the maintenance of the diameter of the copper metal tube in which they 

are situated because a copper tube is an inherently structural strong shape. It is difficult to see how the 

13 bundles inside of the copper tube in fact make the copper tube necessarily stronger at resisting likely 

external impacts above that outer metal casing, or adds or adds more than the slotted packer inside of 

the copper tube. By contrast, because the slotted plastic spacer is the relevant spacer, the 13 bundles 

cannot be said to be “essential” constituents of the manufactured cable since the slotted packer (even) 

provides a spacer role and the encompassing copper a structural role to maintain the external cable 

diameter. Thus, the 13 bundles are merely packing filler, and their role limited to space filler in place of 

more plastic or a slotted plastic spacer with fewer slots. In that sense alone could the 13 bundles be said 

to qualify as an “integral constituent” (since “constituent” means “an element of a complex whole”).  

17. The Applicant incorrectly asserts the 13 bundles as “available” in the Applicant's Response to action 

points raised at ISH1, 2 and 3, and CAH 1 and 2 [REP6-063], paragraph 2.9.6, i.e. as “spare capacity for 
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the provision of commercial telecommunications” “for commercial use”. This assumes the potential for a 

function beyond mere filler material of those 13 bundles. But availability assumes that such bundles of 

physical material have, or can have – without more - an actual functional role (other than as exclusively 

packing or spacer material within gaps in a plastic spacer itself inside of a copper tube). Without 

authorisation of that further function, the 13 bundles can have no actual further function. Authorisation 

requires the 13 bundles to qualify as “forming part of” the particular project. Only if the 13 bundles can 

be shown to be “essential” to the operation “of” the Convertor Station or to the function “of” the 

electricity bearing cables can they qualify as, “or form part of” the particular project and, in 

consequence, be lawfully part of that development. In their inactive filler material role, incapable of data 

transmission, the 13 bundles can be said to be “form part of” that project. But, the evidence of the 

Applicant shows that, by contrast with the other 3 bundles that do have a required “essential” function 

relating to that particular project, there is no evidence that the 13 bundles have an “essential” function 

nor that “commercial telecommunications” is a required essential function of the particular project. 

Rather, the evidence shows that the theoretical function of the 13 bundles is not required for the 

operation of the particular Convertor Station and its related electricity bearing cables. It follows that the 

13 bundles notional “spare capacity” cannot form part of the particular project in the field of energy 

and, therefore, falls outside of the scope of sections 31, 35(2)(a)(i), and (for the reasons given by the 

Affected Party in Deadline 5 or 6), cannot qualify within the scope of section 115(1) because the 

“commercial telecommunications” is not related to the field of energy nor to particular project.  

18. The result of the foregoing is to exclude the separate use for commercial telecommunications of the 13 

bundles and in turn to exclude the Telecommunications Building(s) from the Land of the Affected Party, 

by excluding from the scope of section 31 and 35(2)(a) of the PA 2008 a use (as in function) “for 

commercial telecommunications” of the 13 bundles by means of a provision so as to prevent 

happenstance operation of section 157 of the PA 2008. See the Table of Interconnectors where that 

exclusion of a commercial telecommunications has been also variously grappled with and excluded in 

England by expressly confining the use of FOC “for” a monitoring purpose. By that means, operation of 

section 157 is excluded.  
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SECTION C – can the notional “spare capacity” comprising 180 be used for commercial 

telecommunications authorised by the PA 2008 for that particular use? 

19. No. It is implicit in the Theoretical Position that the ExA seeks to consider how the “spare” capacity falls 

to be treated in the context of the PA 2008. In essence, the so-called “spare” capacity is the wrong start 

point because it circumvents a logically prior situation of the material in a cable desired to have capacity 

per se. 

20. The Theoretical Position is not unprecedented in the DCO sphere and nor is consideration of the scope 

of the PA 2008 or what it may lawfully encompass. In the Tidal Bay Swansea Bay Lagoon DCO, the 

applicant proposed an “offshore building” situated upon the lagoon wall, desired its use as a potential 

lagoon control room and as an education centre, asserting that, for those genuinely held reasons, that it 

was thereby (in some way) “part” of the development for which consent was “required” by section 31 of 

the PA 2008 “to the extent that the development is or forms part of an [NSIP]”. But it could not be. On 

analysis, the ExA properly excluded that building structure from the scope of the DCO, as not forming 

“part” of that NSIP, whilst recognising that it may be permitted on further application under the Town 

and Country Planning Act 1990 by the local planning authority and allowing for a part of the wall to be 

strengthened to accommodate such a building, if subsequently permitted, to avoid retrofitting. Thus, as 

in the instant Application, and recognising the particular approach of the PA 2008 to “associated 

development” in devolved nations, that ExA also grappled with, and considered, the question of whether 

the “offshore building” could lawfully qualify a “part” of the NSIP proposal and determined that it could 

not be but may be permitted under other legislation. See extracts from the ExA Report in Appendix E 

hereto where it considered guidance, the statutory wording, and formulated its own tests by which to 

consider the applicant’s position that it was part of the NSIP. 

21. By analogy with that DCO, the “offshore building” was also asserted as desirable and beneficial for 

various amenity and educational purposes but nevertheless fell to be excluded from the scope of the 

DCO as not able to form a “part” of that NSIP (but could be permitted on application to the local 

planning authority), so too here does the desired functional use of the 13 bundles and part of an ORS 

and also Telecommunications Building(s) “for commercial telecommunications” fall to remain excluded 

from the scope of the NSIP (in line with the Secretary of State’s Section 35 Direction made on the 

Applicant’s application to him describing the development proposed to be made subject to a direction as 

not so including such 13 bundles of fibres in the described “elements” comprised in the proposed 

development in relation to which a direction was sought).  

22. See Appendices B and D hereto.  
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SECTION D: Applicant’s evidence of “FOC” Cable Design: functional and physical 

23. The Deadline 7 Submissions of the Affected Party included a number of Appendices comprising extracts 

from the Applicant’s evidence that illustrated the actual nature, and also the purpose, of the various 

types of cable envisaged for the Interconnector.  The Applicant has submitted helpful evidence on 

“essential” functioning of the 3 bundles of fibre optic cable in the Monitoring Cables. See Appendix D 

hereto. 

24. It is evident from the illustration in Appendix NSPAD 5 and Plates 3.2, 3.3 and 3.5 of [APP-118] the 

Description of Development, ES, Volume 1, Chapter 3, and Appendix NSPAD 6, that:  

a) the conveyance of electricity through the Interconnector would be through two pre-

manufactured cables (“the Electricity Cables”); and; 

b) a further single cable situated near to the two cables would bear data transmission signals along 

its length within the core part of that cable that would be comprised of fibre optic material 

actually functionally intra-related to the Converter Station equipment at each end (“the 

Monitoring Cable”).  

25. The evidence of the nature and purpose of the Cables before the ExA and the Secretary of State 

includes: 

a) The Design and Access Statement at [REP6-026];  

b) The Scoping Report of the Applicant and the Scoping Opinion of the Planning Inspectorate [APP-

366];  

c) The Statement in relation to Aquind Interconnector requesting a direction pursuant to Section 

35 of the Planning Act 2008 [AS-040];  

d) The Description of Development, ES, Volume 1, Chapter 3 [APP-118], and 

e) Statement in relation to FOC [REP-127].  

The Design and Access Statement at [REP6-026] 

26. EN-1, paragraph 4.5.1 concerns “function”. The Design and Access Statement at [REP6-026] includes the 

Applicant’s design thesis: (Emphasis added) 

2.1.7.3 The DAS describes how the design has evolved to reflect the functional and operational 
requirements of the Proposed Development, … 

5.1.1.5 … the size of the Converter Station and heights of the Converter Buildings are derived from 
functional … requirements … 

5.2.2.1 … The function of each electrical component within the Converter Station dictates the layout 
and arrangement of buildings and equipment… 
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5.3.1.1 The compound siting and layout (refer to indicative plans – Plates 5.3) is derived from the 
operational and functional requirements of the Converter Station to meet relevant guidelines and 
maintain electrical and magnetic separation…. 

5.3.1.1 The final height will be subject to confirmation once the design of the electrical installation is 
complete which may result in a lower building height… 

27.  “[D]esign of the … electrical infrastructure [is] dictated to a high degree by their function” (see 3.6.3.39 

of ES, Volume 1, Chapter 3, Description of the Proposed Development [APP-118]). Paragraphs 3.5.3, 

Marine Cable System and Design, and paragraphs 3.5.3.3 - 3.5.3.8, and 3.6.2.4 - 3.6.2.12 address “cable 

design” in [APP-118]. See also below. For example:  

3.6.3.4 The Converter Station consists of a number of interconnected components which need to be 
connected sequentially, with the built form for each dictated to a high degree by their function… 

3.6.3.36 The identification of the zones in which the buildings and infrastructure may be located 
dictate to a degree the layout of the electrical equipment, which as identified previously is 
constrained by the need for the individual components to be connected sequentially, with the built 
form for each dictated to a high degree by their function… 

3.6.4.6 The number of joint bays along the length of the cable route is dictated by the length of cable 
that can fit on a cable drum (the drum-shape reel on which the cable is stored prior to installation) 
and limits to the pulling tension required to pull the cable through the ducts. Joint Bays are likely to 
be required every 600m to 2000m along the HVDC Circuits and will be positioned in highway verges, 
fields or car parks, where possible, to limit the need for road closures … 

The Scoping Report of the Applicant and the Scoping Opinion of the Planning Inspectorate [APP-366] 

28. In relation to the Monitoring Cable function, requirements for such functions, and the type of function, 

these appear evidenced as follows.  

29. In October 2018, after the request was made to the Secretary of State for a Section 5 Direction, the 

Applicant requested a Scoping Opinion from the Secretary of State and his Planning Inspectorate 

provided the same. See Appendix 5.3 EIA Scoping Opinion of the ES [APP-366]. Prior to the Opinion and 

the direction request, the Applicant undertook consultation about its development. On page 132 of that 

Opinion there is a letter from Havant Borough Council (25th April 2018) predating the Applicant’s request 

for a direction and that includes: (Emphasis added) 

There will be four DC cables, laid as two separate pairs of cables (in most cases), with each cable pair 
located within a separate trench. Each trench will also include a separate duct to facilitate 
installation of fibre optic cables along the underground cable route. The submission outlines that 
these are essential for converter station control systems and communication.  

30. The Request for a Scoping Opinion from the Secretary of State was preceded by a Scoping Report by the 

Applicant that post-dated the July 2018 Section 35 Direction.  

31. Figures 2.1 and 2.2 in the EIA Scoping Report (October 2018) at Appendix 5.2 EIA Scoping Report of the 

ES [APP-365] illustrated the Monitoring Cable (described in the Scoping Report as “FOC”), on page 32. 

Pages 384-386 show the situation in cross-section of the FOC within ducts, including below fields. In 
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October 2018, the EIA Scoping Report by the Applicant has in mind the “operational requirement” 

design thesis at an early stage and said this about the Monitoring Cable: (Emphasis added) 

2.1.58 The installation of FOC as part of the Proposed Development is essential for operation. They 
will be utilised for condition monitoring of the marine cables as well as transmitting operational and 
other data… 

2.2.35 A typical cross-section of the cable trench arrangement in the highway is shown in Figure 2.5 
(attached) showing each pair of DC cables in its own trench, along with a separate duct for the FOC. 
The cross section based on a standard design and is subject to detailed design and may change to 
take into account local conditions e.g. navigation around or cross existing utilities that are 
encountered. Such modifications may include increasing the cable burial depth and spacing… 

2.2.49 There will be two ducts per trench to accommodate the DC cables, and one duct for the FOC. 
The installation of ducts minimises the duration of trenching operations, and allows highways to be 
reinstated more quickly. The cables are pulled through the ducts in sections. The cable ducts would 
be uPVC push-fit or HDPe welded. The ducts are usually supplied to site in 6m lengths… 

2.2.61 Due to a much smaller diameter, fibre optics cables can be installed in longer segments. The 
installation of the FOC will be undertaken concurrently with the installation of the power cables… 

2.2.74 There is also a requirement for one FOC to be installed alongside the AC cable in each trench 
for control and protection purposes. A typical cross-section is shown in Figure 2.6 (attached), this 
may be subject to change based on local conditions and will be confirmed during the detailed design 
stage… 

2.2.81 Two FOC will be installed, one for each circuit. The FOC is used for inter-station 
communications, which are needed for control and protection systems hence the FOC are required in 
both the AC and DC trenches. Additionally, it also allows for condition monitoring of the cables, using 
Distributed Temperature Sensing (DTS). Spare strands of fibre may be leased to third parties for 
commercial telecoms purposes… 

2.2.82 For the onshore cable route, the FOC will be installed in a 35-45mm diameter duct. For the 
marine cable route, the FOC will be bundled with the DC marine cables. 

2.2.82 A suitable building (approximately 20m x 20m footprint) will be required within 1km of 
landfall to house amplification equipment associated with the FOC. This ensures the signal is strong 
enough to reach the remote converter station. This may be a new or existing structure. 

2.2.84 The converter station will act as the FOC termination point. This will require 
telecommunications equipment to be housed at the converter station. Some equipment may belong 
to third party providers who lease additional FOC capacity. This third party equipment may be 
segregated within the proposed converter station buildings or housed separately in a building that is 
adjacent to the main converter station compound. In both cases, separate access will be provided to 
this equipment to allow 24hr third party access without the need to access the converter station itself 
… 

2.2.97 Regular access to the telecommunicatio [sic] equipment at the proposed converter station will 
be required and FOC amplification equipment near the coast will be be [sic] required… 

32. Early on, therefore, the Applicant considered and differentiated between “operational requirements” 

and mere potential availability (“may”). What is clear from paragraph 2.2.84 is that the Monitoring 

Cables can and would run exclusively between the actual Convertor Station buildings themselves, which 

would contain necessary related equipment, and that it was not necessary for the functioning of the 

Electricity Cables to separately accommodate any of that related equipment discretely from the 
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Convertor Station building itself nor to have a discrete cable to the (so-called) Telecommunications 

Building(s).  

33. Rather, the genesis of the “Telecommunications Building(s)” is not - as may otherwise in isolation appear 

– the intra-Converter Station communications but is exclusively related to the “commercial 

telecommunications” provision arising from such spare capacity in the Monitoring Cables as may be 

authorised. Paragraph 5.4 of the subsequent [Rep1-127] affirmed that positon:  

5.4 The Telecommunications Buildings are required solely in connection with the commercial use…  

34. It follows that the Telecommunications Building(s) cannot be said to be a “part” of anything other than 

the “commercial use” of spare fibres, themselves not necessary nor required nor being essential to 

operation of the Electricity Cables. See below.   

35. (In passing, the Affected Party notes that the Applicant’s own evidence in its paragraphs 2.2.16 and 

2.2.84 of Appendix 5.2 EIA Scoping Report of the ES [APP-365] precluded (as it must have known) the 

potential for compulsory acquisition of the Affected Party’s Land for both cabling between the Electricity 

Cable route and the Telecommunications Building(s) (and its related parking) because, on the basis of 

that evidence, neither section 122(2)(a) nor (b) “required” can have been satisfied from the outset. This 

reinforces the Affected Party’s Representations at CAH 2 on the lawfully required reduction in extent of 

land take advanced at that ISH).  

36. Following the Section 35 Direction and the Request for a Scoping Opinion, the Secretary of State 

consulted on the Scoping Report including as follows. On page 201 of Appendix 5.3 EIA Scoping Opinion 

of the ES [APP-366] there is a letter from Historic England (28th November 2018) that includes: 

(Emphasis added)  

The proposed development, as relevant to determination within the UK (including inshore and 
offshore marine planning areas), also comprises High Voltage Alternating Current (HVAC) 
underground cables, fibre optic data transmission cables and a new HVDC converter station (the 
“Proposed Converter Station”) adjacent to the existing National Grid substation in Lovedean … 

37. Similarly, on page 225 of Appendix 5.3 EIA Scoping Opinion of the ES [APP-366] there is a letter from 

Natural England (28th November 2018) that includes: (Emphasis added)  

… HVDC cable route (including fibre optic data transmission cables) from the AQUIND converter 
station to the UK landfall at Eastney (approximately20km)…. 

38. Similarly, on page 266 of Appendix 5.3 EIA Scoping Opinion of the ES [APP-366], is the Opinion of 

Winchester City Council (28th November 2018) that includes: (Emphasis added)  

SCOPING OPINION – Development of a new underground High Voltage Direct Current power cable 
transmission link between Normandie (France) and the South Coast, including fibre optic data 
transmission cables and the erection of converter stations… 
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THIS SCOPING OPINION SETS OUT WHAT INFORMATION SHOULD BE INCLUDED IN AN 
ENVIRONMENTAL STATEMENT TO BE SUBMITTED WITH THE PLANNING APPLICATION FOR 
Development of a new underground High Voltage Direct Current power cable transmission link 
between Normandie (France) and the South Coast, including fibre optic data transmission cables and 
the erection of converter stations. 

39. Returning to the Scoping Opinion issued by the Secretary of State’s Planning Inspectorate, on page 12 of 

Appendix 5.3 EIA Scoping Opinion of the ES [APP-366], paragraphs 1.1.9 and 2.2.4 include: (Emphasis 

added)  

1.1.9 This Opinion should not be construed as implying that the Inspectorate agrees with the 
information or comments provided by the Applicant in their request for an opinion from the 
Inspectorate. In particular, comments from the Inspectorate in this Opinion are without prejudice to 
any later decisions taken (eg on submission of the application) that any development identified by 
the Applicant is necessarily to be treated as part of a Nationally Significant Infrastructure Project 
(NSIP) or Associated Development or development that does not require development consent… 

2.2.4 The Proposed Development comprises two pairs of High Voltage Direct Current (HVDC) subsea 
and underground cables, two pairs of High Voltage Alternating Current (HVAC) underground cables, 
one HVDC convertor station and permanent access road, and two fibre optic data transmission 
cables… 

40. Thus, the element of the proposed development comprised of fibre optic cables for data transmission 

(rather than the 13 bundles “for commercial telecommunications”) was consulted upon.  

The Description of Development, ES, Volume 1, Chapter 3 [APP-118]  

41. In contrast with the stated functions of the Monitoring Cables and the related stated requirement or 

need for such functions, the Description of Development includes no evidence that the “provision of 

commercial telecommunications services” is a function of the Monitoring Cables that relates to the 

Electricity Cables or is required or is necessary for the operation or performance of the Electricity Cables 

or is otherwise “essential”. At its highest, the presence of an excess amount of material within the 

Monitoring Cables comprised of “fibre optic strands” has a passive role to play in ensuring the outer 

diameter of the Monitoring Cables remains at the pre-manufactured diameter gauge. But, if asking the 

question: if no use is specified, the “use for the purpose for which it is designed” of the Monitoring 

Cable, the answer could only be that it is specified in dDCO Article 2(1), under (i) and the law and 

evidence shows that (ii) cannot be lawfully included “as part of” the development.  

42. Subsequently, the expressed purpose of the Monitoring Cable is stated in paragraphs 3.5.3.7 and 

3.6.3.21 of the Description of Development, ES, Volume 1, Chapter 3  [APP-118]: (Emphasis added)  

3.5.3.7 … fibres for a Distributed Temperature Sensing (“DTS”) system as well as protection, control 
and communications …  

3.6.3.21 FOC Infrastructure will be used for communications between the French and UK Convertor 
Stations in connection with the control and protection systems, and hence the FOC is required to be 
installed with both [the Electricity Cables].  
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43. “Cable design” is described in paragraphs 3.5.3.3 to 3.5.3.8, 3.6.2.8-9, 3.6.2.12, and 3.6.3.21 and 3.6.3.39 

of ES, Volume 1, Chapter 3, Description of the Proposed Development [APP-118], together with 

paragraph 1.1.3.12 of [APP-359], Environmental Statement - Volume 3 - Appendix 3.5 Additional 

Supporting Information for Onshore Works.  

44. “Design of the … electrical infrastructure [is] dictated to a high degree by their function” (see 3.6.3.39 of 

ES, Volume 1, Chapter 3, Description of the Proposed Development [APP-118]).  

45. The actual diameter of the Monitoring Cable and the purpose of that diameter is evidenced by the 

Applicant to derive from an asserted need for it to be of sufficient diameter to withstand impacts 

including, for example, “anchors” and “likely” impacts upon the cable together with their necessary 

functional purpose as described by the Applicant:  

a) “Cable systems are reliable and do not tend to require intrusive maintenance”. See paragraph 

1.1.3.10 of ES, Volume 3, Appendix 3.5 Additional Supporting Information for onshore Works 

[APP-359]. 

b) The Electricity Cable and Monitoring Cable cross-section and diagram are shown in Plate 3.6 

[sic, 3.5]” (see paragraph 3.6.2.8 of ES, Volume 1, Chapter 3, Description of the Proposed 

Development [APP-118]); and on page 2 of Appendix NSAPD 6 Extract 1 - Data Cable 

accompanying the Deadline 6 Submissions of the Affected Party that show a diagram of the 

Monitoring Cable; 

c) “Each individual Marine Cable will have a diameter of approximately 140 mm and an 

approximate weight of 50 kg/m (in air) where a copper conductor is used. Plate 3.2 illustrates 

the cross section of a typical marine XLPE cable”, (see paragraph 3.5.3.4 of ES, Volume 1, 

Chapter 3, Description of the Proposed Development [APP-118]); 

d) “In addition to the four Marine Cables, two FOCs, each 35-55 mm in diameter will be laid 

together with the Marine Cables within a shared trench (one FOC per HVDC Circuit). Each FOC 

will include fibres for a Distributed Temperature Sensing (‘DTS’) system as well as protection, 

control and communications”, (see paragraph 3.5.3.7 of ES, Volume 1, Chapter 3, Description of 

the Proposed Development [APP-118]); 

e) The Monitoring Cable would have “sufficient fibres to accommodate levels of redundancy for 

failures”, and would contain 192 fibre strands of which 180 would be “dark” fibres, i.e. 180 

would qualify as redundant fibres. See paragraph 5.2 of the FOC Statement [REP1-127], and 

page 1 of Appendix NSPAD 6 to the Deadline 6 Submissions of the Affected Party. The ordinary 

meaning of “redundancy” is “superfluous; a surplus amount”, and, in engineering, ordinarily 
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means “the presence of more structural components than are needed to confer rigidity”; in 

computing: “the incorporation of extra components to permit continued functioning in the 

event of failure”; The ordinary meaning of “surplus” is “what remains in excess of what is 

needed; more than is needed or used” (see Shorter Oxford English Dictionary, 6th Edition);   

f)         “the depth to which the … Cables will be buried is dependent on local seabed characteristics, 

hydromorphological conditions and the risk and probability of likely hazards (i.e. snagging by 

fishing gear/anchors)" (see paragraph 3.5.6.13 of ES, Volume 1, Chapter 3, Description of the 

Proposed Development [APP-118]);  

g) “Where it is not possible to bury the cable under the seabed to the target depth, non-burial 

protection will be required to protect the cables from anthropogenic (i.e. fishing and vessel 

anchoring) and natural hazards (i.e. currents and mobile sediments)” (see paragraph 3.5.6.20 of 

ES, Volume 1, Chapter 3, Description of the Proposed Development [APP-118]); 

h) “The Marine Cables have been designed so that routine maintenance to the Marine Cables is 

not required during their operational lifetime. However, there may be the requirement to 

undertake unplanned repair works, due to the following events: … exposure of, or damage to, 

the cables as a result of fishing activities and/or vessel anchoring”, (see paragraph 3.5.9.3 of ES, 

Volume 1, Chapter 3, Description of the Proposed Development [APP-118]);  

i)   “the FOC will monitor the operational performance of the Marine Cables. Temperature and 

vibration monitoring will be undertaken to monitor the performance of the cable, particularly in 

areas known to be at risk from interference i.e. areas of known mobile sediment, shipping 

grounds, anchoring ground and commercial fishing areas. In the event that anomalies are 

recorded, further investigation and, if necessary, corrective action will be undertaken”, (see 

paragraph 3.5.9.9 of ES, Volume 3, Appendix 3.5 Additional Supporting Information for onshore 

Works [APP-118]);  

j)   In relation to the Electricity Cables on land, “it is anticipated that the HVAC Cables will utilise a 

ducted and troughed installation method, with ducts installed underground between the 

Convertor Station and Lovedean Substation prior to HVAC Cables being pulled through” and 

“the design and configuration of the HVAC Cables will be subject to detailed design and may be 

impacted upon by elements such as soil conditions, length of the HVAC Cable Route, impact 

from the environment and existing infrastructure”, (see paragraph 3.6.2.11 of ES, Volume 1, 

Chapter 3, Description of the Proposed Development [APP-118]); 
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k) “Electric fields from HVAC Cables will be contained by the cable’s protective metal sheath”, (see 

Plate 3.2 and paragraph 3.6.2.9 of ES, Volume 1, Chapter 3, Description of the Proposed 

Development [APP-118]); 

l)   “there is also a requirement for a [Monitoring Cable] to be installed alongside each HVAC Cable 

Circuit for control and protection and cable monitoring purposes. An indicative cross-section is 

shown in Plate 3.6 [sic, 3.5]” (see paragraph 3.6.2.8 of ES, Volume 1, Chapter 3, Description of 

the Proposed Development [APP-118]). See also Appendix NSAPD 6 - Extract 1 - Data Cable 

accompanying the Deadline 6 Submissions of the Affected Party that show a diagram of the 

Monitoring Cable; 

m) The purpose of the Monitoring Cable is expressed by the Applicant as being to “ensure 

protection against fishing and anchor damage as well as natural hazards” in Appendix NSAPD 6 

- Extract 1 - Data Cable accompanying the Deadline 6 Submissions of the Affected Party that 

show a diagram of the Monitoring Cable; 

n) “To withstand the various physical impacts which the fibre optic cables are likely to be subject 

to associated with transportation, installation and operation in the marine and underground 

environment and protect the glass fibres located within it, the fibre optic cables are required to 

be of an adequate outer diameter. Within the required outer diameter for the fibre optic cables, 

192 glass fibres may be installed… [T]he outer diameter must be of sufficient size to withstand 

the impacts to which it is likely to be subject. [I]t would be possible to install a cable with fewer 

glass fibres (and thus less spare capacity), [but] this would not reduce the impacts to any 

degree.”, see paragraph 5.2 of the FOC Statement [REP1-127]. The Shorter Oxford English 

Dictionary, 6th Edition, defines “spare” as “in excess of present requirements; superfluous”.  

46. The admissions in Appendix D hereto from the Applicant, and Appendix NSPAD 6, confirm that the 

material within the copper tube inside of the Monitoring Cable does not contribute to the structural 

integrity of the wider out cable. The external diameter is maintained by the copper tube and not by the 

fibre optic bundles situated within that outer protective cable tube.  

47. Consistent with this, the Statement in relation to FOC [REP-127] includes the following: 

5.2 To withstand the various physical impacts which the fibre optic cables are likely to be subject to 
associated with transportation, installation and operation in the marine and underground 
environment and protect the glass fibres located within it, the fibre optic cables are required to be of 
an adequate outer diameter. Within the required outer diameter for the fibre optic cables, 192 glass 
fibres may be installed. Each fibre optic cables is required to include a sufficient amount of glass 
fibres for its use in connection with the primary use of the interconnector and as redundancy for this 
purpose in the event of individual glass fibre failures. The number of glass fibres required in 
connection with the primary use of the interconnector and as redundancy for this purpose is less than 



 

 

Page 22 of 65 
 

192, though this is a multiple of fibres that is commonly produced by manufacturers of such cables. 
Noting that the outer diameter must be of sufficient size to withstand the impacts to which it is likely 
to be subject, and the use of standard size cable components for this purpose, the size of the cable 
itself would not change if the number of glass fibres within it was reduced from 192 to a lesser 
multiple. Therefore, whilst it would be possible to install a cable with fewer glass fibres (and thus less 
spare capacity), this would not reduce the impacts to any degree. Accordingly, there is no benefit to 
such an approach being taken, and it is considered this would limit the overall benefits to be provided 
by the Proposed Development. 

Design: Form follows Function 

48. Whilst the ExA at the Tidal Bay Lagoon DCO did not rest on “function” as the exclusive test, the instant 

DCO is different. It is evident that the Application ES, Volume 1, Chapter 3, Description of Development 

expressly states the design rationale as “dictated” by “function” and that the particular purpose of the 

Monitoring Cables is necessary to support the ongoing performance of the Electricity Cables whilst being 

intrinsically capable of withstanding such “likely” external “impacts” as may bear upon such cables 

during their installation and operation. The design rationale includes express recognition that the 

inclusion of “spare” fibre optic cable material within the Monitoring Cables results exclusively from the 

need for the Monitoring Cable diameter to be able to withstand external impacts during installation and 

operation and presently remains otherwise devoid of current purpose. The absence of functional 

purpose of spare fibre optic material is consistent with the presence of the “spare” fibres within the 

Cable as exclusively to maintain the outer diameter of the Cable so as to sufficient or adequate to 

protected the functionality of certain fibre optic cable material within that Cable. The FOC Statement, 

paragraph 5.2 expressly confirms that the Cable could contain fewer fibre optic cables with no effect on 

Cable monitoring functionality nor effect on the impact protection of the diameter.  

49. Thus, the “spare” fibres can have (without more) no more present relevance or purpose or design 

beyond material comprising an integral part within the pre-manufactured Monitoring Cable for passive 

packing material required to maintain (but no more) the outer dimeter of the Monitoring Cable in order 

to protect the active functional material against external direct impacts. By contrast, the “spare” fibres 

cannot be lawfully be said to be necessary (being evidenced by the Applicant as “spare”) and remain 

actually otherwise functionally use-less other than to maintain that diameter. In that sense, as in the 

Lagoon DCO where additional lagoon wall thickness below the excluded “offshore building” was included 

lawfully as part of the lawful development whereas that offshore building could not be (however 

desirable it might have been to have included it), the inclusion of “spare” fibres exclusively to maintain a 

particular outer Cable diameter against impacts is the purpose for their presence within the Monitoring 

Cable.  
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50. So far, on the Application evidence, there can be no other purpose of the 3 bundles (of the 16 bundles) 

in the Monitoring Cables than exclusively for “essential” monitoring of the Electricity Cables, and no 

purpose beyond mere filler or spacer material of any other fibre optic cables in the Monitoring Cables.   

51. Thus, considering Plate 3.2 of ES, Volume 1, Chapter 3, Description of the Proposed Development [APP-

118] and Appendix NSPAD 6 - Extract 1 - Data Cable accompanying the Deadline 6 Submissions of the 

Affected Party that show a diagram of the Monitoring Cable, the purpose or design of such Cables is: 

a) to enable each Cable type to withstand likely external impacts bearing upon it; 

b) to enable the Electricity Cables to convey electricity; 

c) to enable monitoring of the Electricity Cables by the Monitoring Cables; 

d) to enable the visual identification from hardware within the Convertor Station relating to the 

Monitoring Cables of potential performance issues along the Electricity Cables; and 

e) to enable intra-Convertor Station communication (if not already covered by the foregoing 

paragraph).   

52. Turning to section 157(2) of the PA 2008, it is engaged if “no purpose” is specified by the consent. Here, 

by specifying the purpose of the wider Monitoring Cables as being “for monitoring” purposes, that 

description would exclude the automatic operation of section 157 of the PA 2008 bearing on the 13 

bundles of filler fibre optic cable.  

53. “The Fibre Optic Cable” (“FOC”) Infrastructure will also be operated remotely (i.e. unmanned). However, 

[it is asserted by the Applicant] regular access to the proposed equipment, both within the 

Telecommunications Building(s) at the proposed Convertor Station Area and the proposed FOC 

amplification equipment within the ORS near the coast, will be required during the Operational Stage”. 

See paragraph 1.1.3.8 of ES, Volume 3, Appendix 3.5 Additional Supporting Information for onshore 

Works [APP-359]. Consistent with its admissions in Appendix D, that access is confined to access “for 

commercial telecommunications”.  

54. It is difficult to see how the expressed purpose of the Monitoring Cable could be actually performed in 

the absence of actual continuation of the Cable to the actual footprint of each Convertor Station, 

whether or not there may also be a connection along the length of that Cable to other buildings (such as 

a Telecommunications Building(s) or an ORS. i.e. it is implicit in the expressed purpose of the Cable that 

it physically connects in some way to each Station structure (not wider area) and the Cable length 

coincides with the length of the Electricity Cables for their whole length as between the two Station 

structures (not areas). It is also expressly stated in paragraph 1.1.3.12 of ES, Volume 3, Appendix 3.5 

Additional Supporting Information for onshore Works [APP-359] that the “hardware” related to the 
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Monitoring Cable would be situated “within” the Convertor Station and not the Convertor Station Area. 

Therefore, the function of the Monitoring Cable appears to be supplied by “hardware” situated in the 

Convertor Station that would engender the data transmission along the 12 fibre optic cables within the 

Monitoring Cable and along their length to and from the French Convertor Station. The admissions in 

Appendix D reinforce this and explain that 3 bundles of 12 cables would be electronically terminated in 

the Converter Station.  

55. In so far as there is further hardware or equipment related to the DTS function or to the intra-Convertor 

Station communications required for that function but chosen by the Applicant to not be situated within 

the Convertor Station, there remains no rational reason why it could not be situated in the Station nor 

also visually inspected together with the DTS hardware there. The “equipment” (as described by the 

Applicant in its ES “Development Description”) in the Telecommunications Building(s) cannot engender a 

“requirement” under the PA 2008 for the location of that “equipment” in that building. This is because 

section 235(1) of the PA 2008 adopts the meaning of “building” from section 336(1) of the TCPA 1990. 

Section 336(1) defines “building” to include “structures” but to exclude from its scope: “plant or 

machinery comprised in a building”. The ordinary meaning and scope of “plant” includes “machinery, 

fixtures, and apparatus; a single machine or large piece of apparatus; the premises, fittings, and 

equipment of a business”. The ordinary meaning of “apparatus” includes “the things collectively 

necessary for the performance of some activity or function; the equipment used in doing something. 

Therefore, some of the “equipment” desired to be situated in the Telecommunications Building(s) is 

outside of the scope of “development” for the purposes of the PA 2008. Consequently, and given that it 

would be “unmanned”, it is rationally assumed that such “equipment” could be (and absent a 

Telecommunications Building, would be) situated within the Convertor Station Parameter Volume 

together with the DTS hardware for the expressed purpose of communications between the Stations.   

“Desired” purpose of the “spare capacity” of excess fibres within the pre-manufactured Monitoring 

Cable 

56. The actual diameter of the Monitoring Cable chosen by the Applicant from the industry standard size can 

(but is not required to) include excess or additional fibre optic material. See paragraph 5.2 of [REP1-

127].  

57. The evidence of this material and its desired purpose includes as follows. 

58. Beginning with the logically prior “essential” cable diameter evidence, and the (most recently dated 6th 

October 2020) Statement in relation to FOC [REP1-127] includes the following about the nature of the 

Monitoring Cables and their actual diameter: 
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5.2 … The number of glass fibres required in connection with the primary use of the interconnector 
and as redundancy for this purpose is less than 192, though this is a multiple of fibres that is 
commonly produced by manufacturers of such cables. Noting that the outer diameter must be of 
sufficient size to withstand the impacts to which it is likely to be subject, and the use of standard size 
cable components for this purpose, the size of the [outer diameter] cable itself would not change if 
the number of glass fibres within it was reduced from 192 to a lesser multiple. Therefore, whilst it 
would be possible to install a cable with fewer glass fibres (and thus less spare capacity), this would 
not reduce the impacts to any degree… 

59. The Applicant’s most recent evidence, therefore, affirms the previous evidence that the purpose of the 

additional fibre optic material within the Monitoring Cables (over and above the fibre optic material for 

the purpose of monitoring and control of the Electricity Cables) is not essential nor required in relation 

to or in connection with the Section 35 Direction “proposed Development”.   

60. Further, [REP1-136], Needs and Benefits Addendum Report, paragraphs 5.1.1.1-.2, evidences: 

5.1.1.1. As set out in the Statement in Relation to Development Associated with AQUIND 
Interconnector (document reference 7.7.1) the industry standard single Fibre Optic Cable (FOC) has 
up to 192 fibres, but the number of fibres required for cable protection purposes is less than this. 
There will therefore be spare capacity on the fibre cables forming part of the Proposed Development. 

5.1.1.2 … [I]t would be possible to install a cable with fewer fibres in connection with the operation of 
the Project only (and therefore less spare capacity) this would not alter the appearance, 
characteristics or impacts to any degree… 

61. Rather, in contrast to either an “essential” function relating to the Electricity Cables, or to the use of the 

“spare fibre optic” material being “necessary” or “required” for such function, as the Applicant explained 

and evidenced in [REP3-014], Deadline 3, Applicant’s Response to Deadline 2 Submissions, “Comments 

on Responses to the ExA’s first Written Questions (i.e to the ExA First Questions (“ExQ1”) [PD-011]), 

under column 2, row 2, paragraph 17, on page 2-9 (and re-stated on page 2-29 in column 2, row 2, 

paragraph “Conclusion”: (Emphasis added) 

… The Proposed Development is an Interconnector, and the Applicant is desiring of utilising the 
Proposed Development to its full design capacity and benefit. For this reason, an application for code 
powers was made for future connections, should the commercial use of the FOC within the Proposed 
Development be authorised. 

62. Further, the evidence in Appendix D hereto reinforces the “essential” role of the 3 bundles of fibre optic 

cables in the Monitoring Cable but the absence of any essential role in relation to the proposed insertion 

of a further 13 bundles within the copper tube as packing or filler or spacers made of fibre glass instead 

of plastic.  

63. This evidences that: 

a) the “commercial use” of the “spare” capacity resulting from the choice to include additional 

fibre optic material within the Monitoring Cables is a “desire” and, in express contrast with the 

expressed “essential” purpose of the fibre optic cables for data transmission concerning 
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protection and monitoring of the Electricity Cables and the inter-Convertor Station 

communications; 

b) Code powers are contingent on authorisation under section 120 of the PA 2008 of the 

“commercial use” of spare capacity (if such spare capacity were to be actually available in the 

authorised Monitoring Cables and also along their length); 

c) The Applicant differentiates between “design” as in the essential function of the Monitoring 

Cables which is “dictated by function”. See paragraphs 2.1.3 and 5.1.1.5, and 5.2.2.1 (“electrical 

component” design of equipment layout [REP6-026], Deadline 6 Submission - 5.5 Design and 

Access Statement - Tracked - Rev003.   

64. By contrast, paragraph 5.1 of [REP1-127] evidences this the Statement at In the : 

5. Spare Capacity  

5.1 … there will be spare capacity within the fibre optic cables, so as to realise the full benefit of the 
Proposed Development and to ensure it operates effectively to its design capacity the intention is for 
the spare capacity to be used for commercial telecommunications purposes… 

65. Further, in response to the ExA First Questions, Question CA1.3.3: (Emphasis added)  

The Needs and Benefits Assessment [APP-115] makes no reference at all to the use (or otherwise) of 
fibre optic cables. Can the need and benefits of the fibre optic cables be explained in greater detail 
and whether the commercial use of the operational fibre optic cables is part of revenue stream taken 
into account within the Funding Statement. 

66. Further, in response to the ExA First Questions, Question DCO1.5.2: (Emphasis added) 

Would the separate Telecommunications Building at the Converter Station site be necessary if there 
were no commercial usage of the surplus fibre optic cable capacity, and thus no requirement for access 
by third parties? (i.e. could the interconnector monitoring functions be accommodated within the main 
Converter Station buildings?) 

The Applicant responded in [REP1-091] to ExA’s first Written Questions (i.e to the ExA First Questions 

[PD-011] but appeared to give no direct response to DCO1.5.2 and instead provided a response in its 

Table 1.5: 

The Applicant has produced a Position Statement in relation to Associated Development (document 
reference 7.7.1) in relation to the proposed commercial use of the spare capacity in the fibre optic 
infrastructure required to be provided as part of the Proposed Development and why this constitutes 
associated development in accordance with the relevant law and guidance in response to this ExA 
written question.   

67. In fact, whilst described as a “Position Statement”, that document 7.7.1 is in fact entitled “- Statement in 

Relation to FOC” at [REP1-127]. The Statement in Relation to FOC - Rev 001  [REP1-127] does not in fact 

directly answer ExA Question DCO1.5.2. The closest response one can recognise from [REP1-127] is: 

5.1 there will be spare capacity within the fibre optic cables, … 
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5.2 … it would be possible to install a cable with fewer glass fibres (and thus less spare capacity), this 
would not reduce the impacts to any degree … 

68. Nowhere in the Statement in Relation to FOC - Rev 001 [REP1-127] does the Applicant evidence that 

commercial use of any spare capacity resulting from the choice of increase fibre optic material is 

“necessary” or “required” or “essential” for the proposed Development or the Proposed Development. 

The absence of such evidence remains consistent with the Applicant expressly “desiring” (but no higher) 

to make future use of such spare capacity but not itself considering such use necessary or essential.  

69. That is, the purpose of the desired “commercial use” of any “spare capacity” can be reasonably 

concluded as not necessary nor essential to, nor thereby could such a function be a part of, the 

proposed Development nor of the Proposed Development.  

70. Further, the Applicant’s evidences that the Monitoring Cables actually connect directly with the 

Convertor Station and equipment in that building: 

a) In Appendix 3.5 Additional Supporting Information for Onshore Works of the ES [APP-359], 

paragraph 1.1.3.12: 

“Visual inspection of the output of the Distributed Temperature Sensing (“DTS”) hardware which 
is located within the Convertor Station would be required”; 

b) In Appendix 5.2 EIA Scoping Report of the ES [APP-365], paragraph 2.2.84: 

“The converter station will act as the FOC termination point. This will require 
telecommunications equipment to be housed at the converter station. Some equipment may 
belong to third party providers who lease additional FOC capacity. This third party equipment 
may be segregated within the proposed converter station buildings or housed separately in a 
building that is adjacent to the main converter station compound. In both cases, separate access 
will be provided to this equipment to allow 24hr third party access without the need to access 
the converter station itself …” 

71. Therefore, the rational and direct response to the terms of ExA Question DCO1.5.2 (see above) must be 

(meshing that question terms and the evidence relating to it): “No. A separate Telecommunications 

Building at the Converter Station site would not be necessary if there were no commercial usage of the 

surplus fibre optic cable capacity, and thus no requirement for access by third parties. And yes, the 

interconnector monitoring functions could be accommodated within the main Converter Station buildings 

and would be so” . 

72. This response is reinforced by the Applicant’s evidence in the Statement in Relation to FOC - Rev 001 

[REP1-127] that: (Emphasis added)  

5.4 The Telecommunications Buildings are required solely in connection with the commercial use… 

73. In relation to the function of the Monitoring Cables and the ORS,  in response to the ExA First Questions, 

Question DCO1.5.2: (Emphasis added) 



 

 

Page 28 of 65 
 

Is the ORS at the landfall needed if the fibre optic cable is required only for interconnector monitoring 
and not commercial data usage? 

If the Optical Regeneration Station is required nevertheless, what difference to building dimensions 
would the removal of commercial surplus capacity make? 

The Applicant referred also to DCO1.5.2 in Table 1.5 of the Statement in Relation to FOC - Rev 001 

[REP1-127] 

74. In its Statement in Relation to FOC - Rev 001  [REP1-127], the Applicant responded as follows:  

5.3 There is a direct connection between the proposed commercial use of the FOC Infrastructure and 
the size of the ORS … [A]pproximately two thirds of the cabinets within the ORS will be available for 
commercial use.10 The remaining cabinets [i.e. 1/3rd] in the ORS will house key control equipment 
that are required to support the primary function of the fibre optic cable (i.e. control and 
monitoring)… 

7.1 The ORS are required to maintain the signal strength across the entire route and to ensure the 
signal strength is adequate between the UK and France Converter Stations. 

7.2 Based on the design of the Proposed Development and the distance between the Converter 
Stations in France and the UK, an ORS in some form would be required to support the primary 
function of the Proposed Development were the commercial use not proposed.  

75. By contrast, it responded as follows in relation to its desired use of the spare capacity of fibre optic 

material: 

5.3 There is a direct connection between the proposed commercial use of the FOC Infrastructure and 
the size of the ORS. Whilst it is not possible to state with absolute certainty the extent to which the 
size of the ORS is dictated by the proposed commercial use, it is anticipated that approximately two 
thirds of the cabinets within the ORS will be available for commercial use… 

7.1 The ORS are required to maintain the signal strength across the entire route and to ensure the 
signal strength is adequate between the UK and France Converter Stations. 

7.2 Based on the design of the Proposed Development and the distance between the Converter 
Stations in France and the UK, an ORS in some form would be required to support the primary 
function of the Proposed Development were the commercial use not proposed… 

7.4 … the size of the ORS is solely attributable to the use of surplus capacity for telecommunication 
purposes, however it is anticipated that approximately two thirds of the cabinets within the ORS will 
be available for commercial use. The illustrations in section 5.5 of the updated Design and Access 
Statement (APP-114 Rev 002) have been provided to assist in understanding the key components that 
drive the size and design of the ORS… 

76. It is evident that: 

a) 1/3rd of the ORS is “required” for the functioning of the Monitoring Cables purpose as it relates 

to the Electricity Cables whereas; 

b) 2/3rds is, by necessary inference, not “required”. Again, the evidence shows that the purpose of 

certain equipment is not necessary, required nor essential to the “Proposed Development”.  
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Funding and Function and Purpose 

77. The Affected Party cross-refers to the Funding Note for Deadline 7 from the Affected Party.  

78. In relation to funding, the Applicant made no reference to the desired use of the spare capacity as 

necessary or required to fund (on the Applicant’s terms) the “Proposed Development” in the Statement 

in Relation to FOC - Rev 001  [REP1-127] nor is there any evidence of the same before the ExA or 

Secretary of State. Mr Jarvis on behalf of the Applicant orally confirmed to the ExA that, in relation to the 

“commercial use” of spare capacity for the provision of commercial telecommunications, the resources 

from that use did not, and by necessary inference, were not necessary to, cross-subsidise (on the 

Applicant’s terms) the “Proposed Development”. 

79. It can be reasonably concluded that the resources (theoretically) engendered by the “provision of 

commercial telecommunications services” do not have the function of subsidizing the delivery of the 

“Proposed Development”.  

80. In its most recent Funding Statement [Rev 02] at [REP6-021] includes evidence on resources that 

includes “typical” streams of revenues for “interconnectors” in paragraphs 6.3.1-6.3.3. Thereafter, 

paragraph 6.4 separately identifies: (Emphasis added)  

6.4 In addition, the revenues from the commercial use of the FOC within the Project may contribute 
an additional 5% of total revenues. 

81. It is evident that the “additional 5%” has no purpose to ensure delivery (“may”) of the Proposed 

Development, and (consistent with the Applicant’s oral evidence to the ExA in CAH2) cannot be said to 

be a part of the financial resources necessary to ensure delivery of the “Proposed Development”.   
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SECTION E: Practical Approach and Monitoring Cable Lengths 

82. In the Tidal Bay Lagoon DCO, the ExA was cogniscent of a degree of support for the “offshore building” 

whilst simultaneously recognising that that building could only fall outside of the scope of the PA 2008 

for being unable to satisfy the “is or forms part of” test that it applied to ascertain whether that building 

could be said to qualify within the scope of “is or forms part of” the particular development for which 

development consent is required. See section 31 that uses the same phraseology as section 35(2)(a)(i).   

83. To that end, that ExA evaluated that the thickening of the lagoon wall (to contain the incoming sea 

water) could be part of the development for the reasons given at paragraphs 4.1.39-46 and of Appendix 

E (“sufficiently related”; “integral part” as “promoted as mitigation”), and that, in consequence, the 

“retrofitting” of an “offshore building” that might be permitted under the Town and Country Planning 

Act 1990 could be erected on that previously thickened part (authorised under the DCO) without 

additional works to the lagoon wall erected under the PA 2008 (whilst the thickening) remaining lawful 

under the latter Act.  

84. By analogy with that position, the Affected Party recognises that in this Application: 

a) On the Applicant’s evidence at [REP1-127], paragraph 5.2:  

“To withstand the various physical impacts which the fibre optic cables are likely to be subject to 
associated with transportation, installation and operation in the marine and underground 
environment and protect the glass fibres located within it, the fibre optic cables are required to 
be of an adequate outer diameter. Within the required outer diameter for the fibre optic cables, 
192 glass fibres may be installed… [T]he outer diameter must be of sufficient size to withstand 
the impacts to which it is likely to be subject. [I]t would be possible to install a cable with fewer 
glass fibres (and thus less spare capacity), [but] this would not reduce the impacts to any 
degree.” 

b) On the Applicant’s evidence at Appendix NSPAD 6 – Extract 1 - Data Cable [REP6-111], the “data 

cable”: 

“up to 180 [of the 192] fibres in each of the two data transmission cables may be available 

…” 

Therefore, the Monitoring Cable only ‘needs’ 12 fibre optic cables to sustain its essential 

function that relates to the necessary or essential data transmission in relation to the Electricity 

Cables;   

c) The balance of 180 fibre optic material appears thereby to be exclusively for ‘packing out’ the 

diameter of the pre-manufactured fibre optic cable. There is no evidence to suggest that a 

narrower diameter cable also able to withstand relevant impacts could not be laid onshore 
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within ducting nor on the Land of the Affected Party. That is, there is no evidence that a pre-

manufactured narrower diameter cable could not withstand likely impacts;  

d) On the Applicant’s evidence at Appendix 5.2 EIA Scoping Report of the ES [APP-365], paragraph 

2.2.61, the Monitoring Cables are: 

“2.2.61 Due to a much smaller diameter, fibre optics cables can be installed in longer segments. 
The installation of the FOC will be undertaken concurrently with the installation of the power 
cables…” 

Therefore, the evidence shows that the Monitoring Cable can be subdivided into segments of 

different diameters so long as there are at least 12 fibre optic strands in throughout that Cable. 

i.e. it matters not that there may be a diameter mismatch between a 192 strand diameter and a 

12 strand diameter cable;   

e) On the Applicant’s evidence at Figure 24.2 Illustrative Cable Route, HDD sites and Joint Bays for 

noise and vibration assessment [APP-336], Figure 24.2, Sheet 2 of 15, the nearest jointing bay 

between “segments” is a little to the South of the Land of the Affected Party shown on Sheet 1 

and shows on Sheet 2 the location (by a green triangle) where the most northerly extent of an 

industry standard pre-manufactured Monitoring Cable containing 192 fibres theoretically could 

be situated without intruding into the Land of the Affected Party. Thereafter, the extent of 

Monitoring Cable remaining functionally able to perform its evidenced “essential” function is a 

smaller diameter cable containing 12 fibre optic cables directly connecting to the “hardware” in 

the Convertor Station, and enabling visual inspection of data transmitted between that Station 

and its French counter-party, as well as communications between those two Stations.  

f)         The same logic applies to the ORS. See [REP1-127];  

g) In due course, as in the Tidal Bay Lagoon DCO, the Applicant may apply for planning permission 

for both “development” of the Affected Party’s Land by a structure situated on it comprised of 

Telecommunications Building and a structure comprised of a cable containing fibre optic cables 

situated under that Land together with the engineering operation to install that development. 

This is because, in the absence of authorisation of that commercial telecoms use of the fibre 

optic cables, it is difficult to see how the Applicant might then be a telecommunications 

provider able to benefit from permitted development. Certainly, it has not before relied on 

automatic permitted development to date of Deadline 7. Similarly, in the absence of agreement 

with the relevant landowners, and which it cannot be said would not be forthcoming in light of 

the facilitative relationship of the Affected Party with other parties concerned with electricity 

provision North East of the Land, it would remain open to the Applicant to ascertain at that time 

whether (in contrast with the present no doubt strong “desire”) any objective public interest for 
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the particular project at that future time might support the compulsory acquisition of relevant 

parts of the Land and whether there was, at that future time, a compelling case for such 

acquisition. That would be for Winchester City Council to evaluate at that time and to resolve to 

make a compulsory purchase order, and also require an appropriate development agreement 

between the Council and the Applicant. (It being also not suggested that the Applicant could 

rely on statutory Code powers absent authorisation of the commercial use of the 180 fibres for 

commercial telecommunications services);  

h) Alternatively, but similarly to (f) above, a further jointing bay could be installed adjacent to the 

Affected Party’s Land to its south, a smaller diameter monitoring cable (of 3 bundles of 12 

fibres) could continue from that bay to the Convertor Station, and, in due course, an application 

for planning permission might be made for the development of the Land of the Affected Party 

to change that cable to 13 bundle fibre cable in due course, and, absent an agreement, the 

Applicant might approach Winchester City Council in relation to any compulsory purchase order 

if then envisaged after any (if any) negotiations were unconcluded.   

Needs and Benefits, and Function 

85. The Applicant has submitted a Needs and Benefits Report at [APP-115] and an Addendum to that Report 

at [REP1-136]. The Affected Party has referred (below) to a theoretical compulsory purchase order by 

Winchester City Council if they evaluate there to then be a public interest and a compelling case.  

86. The Needs and Benefits Report [APP-115] is silent on any need or any benefit engendered by the 

“provision of commercial telecommunications services” and a search for such phrase or “commercial 

telecommunications” discloses that the Applicant’s first (and strongest) case for “need” or “benefit” is 

exclusively reliant on the Electricity Cables. This evidence reinforces that the “provision of commercial 

telecommunications services” is not functionally related to, nor essential to the operation of, those 

Cables nor to the “Proposed Development”. 

87. Analysis of the Reports shows that the Applicant has demonstrated a need for, and a benefit from, the 

“proposed Development” (i.e. elements (A) to (D) and (A)) as properly understood by the Affected Party 

and reflected in these Representations to Question ExA. However, contrasting the evidence of that 

demonstrated need and benefit with the asserted need and benefits of the “commercial 

telecommunications” reveals that such commercial telecommunications are privately “desired” by the 

Applicant limited company (understandably in light of a 5% revenue stream), but, for example, those 

private desires have not presently translated into the objective public interest nor to the national 

interest nor has the Secretary of State’s Section 35 Direction encompassed “commercial 

telecommunications” as having the national interest behind it in relation to this particular Application or 
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at all. For example, whilst there is reference in the Needs and Benefits Report [APP-115] to OfGem, and 

in Box 3-2 to the “Urgent Need for New Electricity NSIPS”, there is no reference to an NPS “need” for 

“commercial telecommunications”. 

88. Analysis of Chapter 21 of the ES, Heritage and Archaeology [APP-136] discloses that it concerns 

“energy”, with Section 3 concerning the “national need” for electricity and Appendix 1 concerning 

“Average UK Household savings” in relation to electricity savings per household. See page 32: (Emphasis 

added)  

GB wholesale price projections from Baringa Market scenario from 2024 to 2033, have been used to 
calculate the potential annual cost saving to residential consumers. These wholesale price projections 
were produced with and without the addition of AQUIND Interconnector in the economic modelling. 
These were then compared to calculate AQUIND Interconnector’s impact on wholesale prices in GB. 
This provides the reduction in wholesale prices that AQUIND Interconnector provides. … 
The reduction in wholesale cost is then applied to average customer consumptions52 . Consumption 
differs by region, sometimes fairly significantly, so regional consumption figures were used in the 
calculations. The analysis was done for every year in a 10 year time span from commissioning in 
2024, to understand how this differs with projected wholesale prices. This resulted in savings of 
~£3.15 per residential consumer per year in the South East region – above an average UK saving of 
~£2.88. The average saving in the South West was ~£2.19, and the Southern region as a whole 
~£2.17. … 
… customers will benefit more from reduced wholesale prices … 
 

89. By contrast, there remains no such particularised evidence of savings to the ordinary public at this time 

from the desired use of “spare capacity” by the Applicant of the 13 bundles of packing, filler or spacer 

material.  



 

 

Page 34 of 65 
 

Section F: The Section 35 Direction and its Lawful Scope 

90. The Affected Party has made previous representations about the scope of section 35 of the PA 2008 in 

its Deadline 5 Submissions. In these Deadline 7 Submissions, the focus of the ExA is on the question of 

whether the desired use of fibre optic material in the Monitoring Cables can be said to “form part of” 

the NSIP having regard to the Section 35 Direction of the Secretary of State when it is not necessary to 

be used for the purpose of monitoring the Electricity Cables’ function nor for intra-Converter Station 

communications. In essence, the answer is “no” because the Section 35 Direction cannot be rewritten 

after the event to encompass development not expressed by Applicant nor the Secretary of State as 

forming part of the development described before him; and nor could it have been because of the scope 

of section 35 itself and the application description made to the Secretary of State.   

91. Whereas Parliament has specified types of project that automatically qualify as NSIP “to the extent that” 

development falls within the scope of section 31 (“or forms part of”) and the descriptions of 14 of the PA 

2008, it has provided a power to the Secretary of State under section 35 to direct that “”development be 

treated as development for which development consent is required” “only if – a) the development is or 

forms part of (i) a project … in the field of energy…”.  Because sections 31 and 35 use the term 

“development”, and section 32 defines that by reference to the TCPA 1990, sections 31 and 35 interface 

with the scope of the TCPA 1990 through these provisions. Both section 31 and 35 define the scope of 

their jurisdictional compass by reference to the terms of their provisions: section 31 (“required … to the 

extent that the development forms part of an [NSIP]”); section 35(2) (“may give a direction … only if … 

forms part of a project in the field of energy”). Thus, development not forming part of the NSIP in a 

section 14 description, or not forming part of a project in the field of energy, would remain development 

and be require planning permission by operation of section 57(1) of the TCPA 1990. See also the 

Affected Party’s Deadline 5 Submissions.   

The Scope of Section 35  

92. The touchstone of the legal scope of section 35(2)(a)(i) are the stated “field[s]” specified by Parliament 

and “only if”. Like section 14, section 35(2)(a)(i) refers to specified fields and does not expressly refer to 

“commercial use” nor to “telecommunications” nor to “commercial telecommunications” nor to such a 

field or even a type of such “development” per se. Section 35(2)(a) also confines the scope of what may 

be treated by the Secretary of State as “development requiring development consent” by use of the 

phrase “only if” in addition to the specified fields. Thus, whilst section 35(1) provides a discretion, the 

discretion is not unlimited and cannot include anything in any type of field that he may envisage 

regardless of the stated fields. Furthermore, Parliament has expressly recognised the potential for 

“commercial” type of project in the terms of section 35(2)(a)(ii). The absence of the term “commercial” 
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in section 35(2)(a)(i) (and its presence in section 35(2)(a)(ii)) recognises that the scope of section 

35(2)(a)(i) lawfully cannot encompass a “commercial” project nor “development” “if the development is 

or forms part of (ii) a business or commercial project”. If it were otherwise, Parliament could have 

included “commercial” or “commercial telecommunications” within the terms of section 35(2)(a)(i). But 

it did not. Instead, Parliament expressly differentiated between the “commercial” and the “fields”. Thus, 

to be able to form part of a “commercial project”, development would need to be in some way 

“commercial”. Thereby, development that is in some way “commercial” falls to be excluded from the 

scope of section 35(2)(a)(i) because such development is already recognised as (“only”) able to fall 

within the scope of section 35(a)(ii) (“is or forms part of (ii) a business or commercial project”). Here, 

since dDCO Article 2(1) defines “marine HVDC cables” to mean “together with … (i) fibre optic data 

transmission cables … and for commercial telecommunications uses …”, the presence of “for” and 

“commercial” excludes the development described as “commercial telecommunications” from the scope 

of section 35(2)(a)(i) on its own terms. By contrast, the dDCO definition under (i) “fibre optic data 

transmission cables accompanying each HVDC cable circuit for the purpose of control, monitoring and 

protection of the HVDC cable circuits and converter station” properly “forms part of” the project in the 

field of energy.  

93. Lastly in respect of the scope of section 35 and “forms part of”, as the Tidal Lagoon DCO ExA properly 

recognised, there is also no stated concept of “primary” or “principal” development under the PA 2008. 

There are only its terms. Sections 14, 31 and 35 do not state “primary development”, “principal 

development”.   
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SECTION G - The Section 35 Direction Made 

94. The Secretary of State’s Section 35 Direction (30th July 2018) was made under section 35 of the PA 2008. 

95. The Section 35 Direction resulted from the exercise of the section 35(1) and (2) discretions premised on 

the application material submitted by the Applicant and no other material.  

96. Once so made, no person can rewrite the terms of that Direction.  

97. The “development” described in that Direction is not the same as the “development” described by the 

Applicant in its Application (and related ES documents) and the “proposed Development” or the 

“Proposed Development” that was before the Secretary of State is not the same as the “proposed 

Development” or the “Proposed Development” in the Application Form (and related ES documents). In 

particular, the Applicant has used the phrase “Proposed Development” in the Application Form (and 

related ES, Chapter 3, Description of Proposed Development) to equate with “proposed Development” 

(lower case “p”), and has also used “Proposed Development” (upper case “P”) to equate with the 

“proposed Development”. i.e. the Applicant has used the phrase used by it and the Secretary of State 

interchangeably with its subsequent Application (and related ES documents) notwithstanding the 

difference between the Section 35 Direction development and the Application development. The 

Affected Party has made Representations about this in its Deadline 5 Representations and amplifies 

them here. 

98. The Application Form, paragraphs 4 and 5, refer to the submission of a request for a direction for the 

“Proposed Development" to be treated as development requiring development consent. The phrase 

“Proposed Development” (upper case “P”) derives from paragraph 5 of the Form (“Non-technical 

description of the Proposed Development”). Paragraph 4 properly states that the Secretary of State 

directed that “the proposed Development…” be treated as development requiring consent. However, 

paragraph 5 then goes on to describe in a non-technical explanation “the Proposed Development” and 

by reference to ES, Chapter 3 and also describes: “The components of the Project located within the UK 

and the UK Marine Area for which development consent is sought are referred to as the Proposed 

Development” (upper case “P”). The phrase (as so defined) “Proposed Development” is also in 

paragraph 4. A reader may be forgiven for inferring that the Section 35 Direction related to the same 

development referred to in each of paragraphs 4 and 5, and, in particular, that the components “of the 

Project” were the same and were so directed by the Secretary of State to be treated as “development 

for which development consent is required”. But the components are not the same. 

99. The Section 35 Direction is at [APP-111] submitted with the Application Form in isolation. It is a public 

document to which the usual rules of its appreciation apply. In his Direction, the Secretary of State 

expressly refers to the “proposed Development” (lower case “p”) and by way of his own definition of the 
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scope of that development that he describes as “the proposed UK elements of the AQUIND 

Interconnector”. The Secretary of State then uses his own definition in the body of his Direction, for 

example, under the first two bullet points, and in the operative part (“The Secretary of State directs that 

the proposed Development …” (lower case “p”). 

100. The Secretary of State’s reasons for his Direction include that: “the proposed Development [(lower 

case “p”, and as he has defined it)] by itself is nationally significant, for the reasons set out in the Annex 

Below”.   

101. The Annex provides “Reasons for the Decision to Issue the Direction” and these too use his definition 

“the proposed Development [(lower case “p”).  

102. The Direction reasons expressly refers to related or connected documents in his phrase “as set out in 

the Direction request” and the Annex Reasons also refer to his definition: “the proposed Development 

[(lower case “p”)]”. Thereby, whilst not referred to in its operative part, those documents lawfully fall to 

be treated as interpretative aids to the scope of “the proposed Direction” (lower case “p”) because the 

operative part relies on the definition used by the Secretary of State. See Appendix B. Conversely, 

without more, there is no evidence as to what was “Proposed” or what “the proposed UK elements” 

comprised. That would result, without more, in the Direction containing no evidence at all of the content 

of the “proposed Development”.   

103. As so related, the Request for the Direction was submitted after the Application was made and did 

not accompany the S35 Direction [APP-111]. Rather, it followed later and is in [AS-040] “Statement in 

support of an application for a Direction pursuant to Section 35 of the Planning Act 2008” (“the Section 

35 Statement”); and the accompanying letter.  

104. The Section 35 Statement terms are set out in Appendix B attached hereto for convenience. 

Paragraph 1.2 confirmed that the purpose of the Statement “is to provide the Secretary of State with all 

necessary information to satisfy him that the relevant legal requirements for a direction pursuant to 

Section 35 of the Act are met by the Development [(capital “D”)], to allow issue of the direction”. The 

Applicant defined “Development” in paragraph 1.1 to mean: (Emphasis added)  

the elements of AQUIND Interconnector within England and the waters adjacent to England up to 
seaward limits of the territorial sea  …  

105. Section 2 of the Statement set out the Legal Requirements for Issue of a Direction under Section 35 

and summarised the terms of section 35(2)(a)(i) in paragraph 2.2.1, including, in particular, citing the 

“fields” referred to in that section.  
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106. Section 3 then set out “Information in relation to Aquind and Aquind Interconnector, Project 

Information”. The Applicant itself described the Development “elements” to which it had referred in 

paragraph 1.1 in more detail in paragraph 3.5. Paragraph 3.5 stated (and states) this: (Emphasis added)  

3.5 AQUIND Interconnector is comprised of three principal elements, being the onshore elements in 
GB, the offshore elements and the onshore elements in France. The three elements comprise the 
following:  

3.5.1 UK onshore elements:  

(A) works at the existing National Grid Lovedean substation in Hampshire where AQUIND 
Interconnector will connect to the existing GB grid;  

(B) underground alternating current (AC) cables, connecting Lovedean substation to the proposed 
nearby converter station;  

(C) the construction of a converter station comprising a mix of buildings and outdoor electrical 
equipment. The building roofline will vary in height but will approximately be 22m at its peak and 
may also include lightning masts; and  

(D) two pairs of underground high voltage direct current (DC) cables together with smaller diameter 
fibre optic cables for data transmission from the proposed landfall site in Eastney (near Portsmouth) 
to the converter station at Lovedean, approximately 20km in length. The intention is to locate the 
cables within existing highway or road verges where practicable. Signal enhancing and management 
equipment may also be required along the land cable route in connection with the fibre optic cables. 

107. Paragraph 3.5.2 described the “Offshore elements”: (Emphasis added)  

 (A)   four submarine cables between England and France, which can be bundled in pairs, and small 
diameter fibre optic cables for data transmission. The offshore cable route can be divided into 
the following sections:  
(1)   approximately 47km within the UK territorial limit, i.e. 12 nautical miles from the mean 

high water mark;  
(2)   approximately 53km from the UK territorial limit to the boundary of the Exclusive 

Economic Zone (EEZ);  
(3)   approximately 58km from the boundary of the EEZ to the French territorial limit; and  
(4)   approximately 29km within the French territorial limit, i.e. 12 nautical miles from the 

mean high water mark. 
 

108. The description in the Request Statement is clear and unambiguous on its face: 

a) The development “comprises” “elements”; 

b) There are three “principal elements” (and they relate to geographical areas); 

c) Of the geographical areas, within the OK Onshore “elements” are elements “(A)” to (D)”, and 

within the Offshore elements is element “(A)”; 

d) The phrases “for commercial” or “for commercial telecommunications” or “for 

telecommunications” or “for the provision of commercial telecommunications services” is 

absent from the content of the stated elements (A) to (D) and (A) as above. There can be no 

need to imply such phrases to the stated elements because: those phrases appear in paragraph 
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3.12: “for the provision of commercial telecommunications services”; Herbert Smith Freehills 

has experience in DCO matters and may be reasonably taken to mean what it has stated, and 

where it has so stated what it has stated, on behalf of the Applicant; 

e) The phrases “together with” and “fibre optic cables for data transmission” appear described by 

the Applicant in element (D) of the principal elements’ UK Onshore element and in (A) of the 

Offshore element the offshore elements include “small diameter fibre optic cables for data 

transmission” without reference to any of the phrases in paragraph (d) above and with a 

reference to “for data transmission”. The phrase “for data transmission” is used in element (D) 

in the context of “together with” “fibre optic cables for data transmission”. “Data transmission” 

(and that phrase as a stated purpose – “for”) does not appear in paragraph 3.12 of the 

Statement. Again, HSF on behalf of the Applicant may be taken to have stated the correct 

purpose of the fibre optic cables and its scope in elements (D) and (A) above. The term “for” 

confines the scope of the use of fibres to “data transmission” and precludes their wider use 

“for” “commercial telecommunications”; 

f)          UK Onshore geographical element, element (D) describes “signal enhancing and management 

equipment” as may be being required “along the land cable route in connection with the fibre 

optic cables”. As above, the phrase “fibre optic cables” only appears in (D) and only in the 

stated phrase “small diameter fibre optic cables for data transmission” and not “for the 

provision of commercial telecommunications services”.   

g) The third geographical element (French Onshore) mirrors that of UK Onshore element (D) and 

includes: “together with” and “fibre optic cables for data transmission” and does not state any 

part of that element as being “for the provision of commercial telecommunications services”.  

109. The Statement then submits under a Heading: “The Development and how this meets the legal 

requirements for a Direction”, at paragraph 3.8, that “the Development” (as defined by the Applicant in 

its paragraph 1.1 to be “the elements of AQUIND Interconnector within England and the waters adjacent 

to England up to seaward limits of the territorial sea  … “) “being a part of an electricity interconnector, 

forms part of a proposed project within the field of energy… being the Development”.  

110. Paragraphs 3.5 and 3.6 cannot have been clearer as to the content of the Development (as defined 

by the Applicant), and what it did and did not encompass.  

111. By contrast, the only place where “spare fibre optic cable capacity for the provision of commercial 

telecommunications services” appears, and for the first time, is in paragraph 3.12, both after the 

Applicant’s submission as to satisfaction of section 35(2)(a), and after the Applicant’s representations on 

the “elements” of the Development (defined in its paragraph 1.1) have been concluded. Only then, does 
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the Applicant introduce a different part of the PA 2008 (section 115), with its test of “associated” and 

not “forms part of”  and then itself categorises the “spare fibre optic cable capacity for the provision of 

commercial telecommunications services” as both “development” and also as “associated” development 

(in contradistinction to it being advanced as qualifying as “forms part of” the Development).  

112. So far as paragraph 3.5.1(D) refers to “signal enhancing and management equipment”. The Affected 

Party made submissions above about the scope of “development” under the PA 2008 excluding “plant or 

machinery” in a building or structure. Such equipment is, therefore, understood to mean equipment not 

within a building or structure. If it is taken, in some way, to mean also the structures around such 

equipment so as to qualify as “development” or development forming “part of” the development 

requiring consent, then the description in (D) expressly refers to such equipment being “in connection 

with the fibre optic cables”, and those are referred to earlier in the same element (D) description as 

being “fibre optic cables” “for data transmission” (and without any express reference to “spare fibre 

optic cable capacity for the provision of commercial telecommunications services”). On its face, 

therefore, the equipment referred to can only sensibly refer to what became more particularly described 

as the relevant equipment within the “Optical Regeneration Station” (“ORS”). Further, Distributed 

Temperature Sensing (“DTS”) hardware “equipment” for visual inspection of the data transmission 

outputs is more particularly described in paragraph 1.1.3.12 of [APP-359], “ES, Volume 3, Appendix 3.5 

Additional Supporting Information for Onshore Works” so enabling “management”. Conversely, the 

Telecommunications Building(s) equipment could not fall within the last sentence of element (D) 

because that Building is concerned with “the provision of commercial telecommunications services” and 

encompasses equipment relating to that purpose.  

113. Lastly, paragraph 4.2.5 of the Section 35 Statement also addressed (so called) “ancillary services to 

the nation grid” and referred to “black start” capability and frequency response without express mention 

of “provision of commercial telecommunications services”. Further, “the national grid” concerns the 

provision of electricity and not “commercial telecommunications services”.  

114. That the Section 35 Statement concerned the “elements” of the Development is reinforced further 

by paragraph 5.2 that adverts to the need for CPO powers “to facilitate the Development” (i.e. as 

defined by the Applicant in paragraph 1.1 to be the “elements”, and as particularly described in 

paragraph 3.5), together with reliance on “their Electricity Interconnector Licence”. See also paragraphs 

5.5-5.8.  

115. Thus, returning to the Section 35 Direction, it is evident that it directs exclusively that “the proposed 

Development”, being “the proposed UK elements of the AQUIND Interconnector (“the proposed 

Development”) as set out in the Direction request”, referred to by the Secretary of State in paragraph 1 
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of his Direction document, is to be treated as “development requiring development consent” pursuant 

to section 35(1). His decision having been taken, it cannot be rewritten to change the content of “the 

proposed Development” (lower case “p”) now deletion or change of the term “elements of” in 

paragraph 1 of that Direction document to either not expressly appear or to in some way be wider than 

the “elements” stated by the Applicant in paragraphs 1.1 and 3.5 of its Section 35 Statement.  

116. With respect to the ExA, it is not entitled to unilaterally rewrite the Section 35 Direction to state and 

to mean what the Applicant (or they) would like it to mean.  
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SECTION H - The “Proposed Development” (upper case “P”) and its “elements” 

117. Following issue of the Section 35 Direction, the Applicant then changed the description of the 

“proposed Development” described in its Request for the Direction to a description of the “Proposed 

Development” but changed the content of the “elements” in paragraph 3.5(A)-(D) and (A) to seek to 

widen them to include commercial telecommunications provisions where there was none within the 

lawful scope of the “elements” described in the Request made for the “elements” falling to be directed 

by the Secretary of State. This is surprising. Similarly, most recently, the Applicant has evinced an 

intention to add the further element of a National Grid substation element to its Application “elements” 

notwithstanding that that too was not before the Secretary of State in the Request made in Summer 

2018. 

118. In respect of the change from “proposed Development” to “Proposed Development”, the 

Application Form describes the “Proposed Development” and by reference to the [APP-118], “ES, 

Volume 1, Chapter 3, Description of the Proposed Development”.  

119. In essence, in steps, the Applicant re-described or incorrectly described the content of the Section 35 

Direction definition of the “proposed Development” so as to widen it to include as a separate “element” 

itself now encompassing fibre optic cable as both data transmission and also telecommunications, 

describing that “element” as “FOC Infrastructure”.  

120. However, regardless of its re-describing its own Application “elements” and their iteratively evolving 

content, it too remains not entitled to rewrite the terms of the Section 35 Direction so as to encompass 

as an “element” “spare capacity for the provision of commercial telecommunications services”. The 

“proposed Development” “elements” of the particular energy project that were subject to the Section 

35 Direction remain all that has been directed to be treated as an NSIP and all that can be so treated. 

This is notwithstanding their re-description by the Applicant or being supplemented by additional 

“elements” not requested to have been elements of the proposals, or “elements” re-described by 

reference to the “Project” (instead of by reference to the “proposed Development”). Nor can a new 

“element”, “element (F)” be simply written in to the Request for the Direction “elements (A) to (D) and 

(A)” that were in law and fact all that were encompassed by, and remain all that can be, and are 

encompassed by, the Section 35 Direction.  

121. In particular, the Applicant has made various footnote links to the Section 35 Direction” (but not to 

the important and related Section 35 Statement) that in isolation result in making it appear to the reader 

that the “elements” cited by the Applicant mirror those of in paragraph 3.5 (A) to (D) and (A) of the 

Section 35 Direction, and, in turn, appear to thereby have been directed to be treated as “development 

requiring development consent”. But the extended “elements” cannot and are not within the scope of 
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the Section 35 Direction. For example, the extent of new “element (E)”, being “telecommunications 

infrastructure at the Converter Station known as the 'FOC Infrastructure'” “for the provision of 

commercial telecommunications services”.  

122. No amount of dispersal of documents and their re-descriptions of the particularised elements in the 

Section 35 Direction can result in law or fact to unilaterally rewrite the terms of the Secretary of State’s 

Section 35 Direction as it was applied for by the Applicant and granted by him in July 2018.  

123. For example, in [APP-022], Statement of Reasons, the Applicant says this seeking to justify CPO of 

the Affected Party’s land in the public interest: (Emphasis added)  

1.1.3 AQUIND Interconnector (the 'Project') is a new 2,000 MW subsea and underground High Voltage 
Direct Current (‘HVDC’) bi-directional electric power transmission link between the South Coast of 
England and Normandy in France… 
1.2 The Proposed Development  
1.2.1 The Application seeks development consent for those elements of the Project located in the UK 
and the UK Marine Area (the 'Proposed Development'). The Proposed Development includes:  
(A)   HVDC marine cables from the boundary of the UK exclusive economic zone to the UK at Eastney 

in Portsmouth;  
(B)   Jointing of the HVDC marine cables and HVDC onshore cables;  
(C)   HVDC onshore cables;  
(D)   A Converter Station and associated electrical and telecommunications infrastructure;  
(E)   High Voltage Alternating Current (‘HVAC’) onshore cables and associated infrastructure 

connecting the Converter Station to the Great Britain electrical transmission network, the 
National Grid, at Lovedean Substation; and  

(F)   Smaller diameter fibre optic cables to be installed together with the HVDC and HVAC cables and 
associated infrastructure (together with the telecommunications infrastructure at the Converter 
Station known as the 'FOC Infrastructure').  

1.2.2 Chapter 3 (Description of the Proposed Development) of the Environmental Statement (‘ES’) 
(Document Reference 6.1) contains a detailed description of the Proposed Development for which 
development consent is sought by the Applicant. 
1.2.3 On 19 June 2018 the Applicant submitted a request to the SoS for a direction pursuant to section 
35 of the Act that the Proposed Development is to be treated as development for which development 
consent is required.  
1.2.4 The SoS, being satisfied that the relevant legal requirements were met and of the view that the 
Proposed Development is by itself nationally significant, issued a direction on 30 July 2018 directing 
that the Proposed Development, together with any development associated with it, is to be treated as 
development for which development consent is required. 
 

124. In fact, and left uncorrected, paragraphs 1.2.3 and 1.2.4 are incorrect and potentially misleading. The 

Applicant did not:   

“submit… a request to the SoS for a direction pursuant to section 35 of the Act that the Proposed 
Development is to be treated as development for which development consent is required.” 

The Secretary of State did not: 
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Issue… a direction on 30 July 2018 directing that the Proposed Development, together with any 
development associated with it, is to be treated as development for which development consent is 
required. 

See the terms of the Section 35 Statement by the Applicant and Section 35 Direction.  

The terms of the “proposed Development” (as then previously defined by the same Applicant entity, 

advised by the same advisors as today, and, in turn, by the Secretary of State to comprise “elements” of 

the Aquind Interconnector), expressly encompassed (as defined by the Applicant in paragraph 3.5), 

“elements” “(A) to (D)” and “(D)” of which no elements includes express reference to (so-called) element 

now described as: “telecommunications infrastructure at the Converter Station known as the 'FOC 

Infrastructure'” and expressly described “telecommunications” development in a completely different 

part of the Request and after it had been made in respect of the “elements” of the “proposed 

Development” (lower case “p”).  

125. That incorrect and rewritten scope of the Section 35 Direction is re-asserted at paragraph 4.1.3 

(elements (A) to (F)). 

126. The same mismatch between the “proposed Development” whose compass was defined by the 

Section 35 Direction and the “Proposed Development” described by the Applicant appears in all of the 

Application documents. In particular, cross-referring from the CPO Statement of Reasons, [APP-118], 

Environmental Statement - Volume 1 - Chapter 3 Description of the Proposed Development:  

3.1.1.1 This chapter provides a description of the Proposed Development for the purposes of 
undertaking an environmental impact assessment (‘EIA’) in relation to it, the findings of which are set 
out in chapters 6 – 30 of Volume 1 to this Environmental Statement (‘ES’) (document references 6.1.3 
– 6.1.30). 
3.1.1.2 The Proposed Development is shown on the Works Plans (Document Reference 2.4) that 
accompany the application for development consent for the Proposed Development (the 
'Application') and described in Schedule 1 to the draft Development Consent Order (the 'Order') 
(Document Reference 3.1)… 
3.2.1.1 The Applicant is proposing to construct and operate an electricity interconnector between 
France and the UK known as AQUIND Interconnector (‘the Project’). 
3.2.1.2 The Project comprises a new marine and onshore HVDC cable transmission link between 
Normandy in France and Eastney, Hampshire, Converter Stations in both England and France and 
infrastructure necessary to facilitate the import and export of electricity between the High Voltage 
Alternating Current (‘HVAC’) electricity transmission networks of both countries as well as Fibre Optic 
Cables (‘FOC’) and associated infrastructure necessary for their operation. 
3.2.1.3 The Project will be approximately 238 km in length and comprise the following Marine and 

Onshore components in France and UK:  HVDC Cables (Marine);  HVDC Cables (Onshore);  

Converter Stations;  High Voltage Alternating Current (‘HVAC’) Cables (Onshore)  Fibre Optic 

Cables (Marine and Onshore); and  Associated Infrastructure… 
3.3.1.1 The Proposed Development comprises the elements of the Project in the UK and the UK 
Marine Area for which development consent is sought by the Application. The Proposed Development 
is broadly comprised of the Marine Components and the Onshore Components… 
 

127. Further, in [APP-115], Needs and Benefits Report, the Applicant said this: (Emphasis added)  
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Once operational, AQUIND Interconnector (‘the Project’) would add to the existing capacity by providing 
an additional 2,000 MW3 of interconnection between France and Great Britain… 

Whilst Interconnectors are not directly listed among the types of energy infrastructure that are assigned 
the status of Nationally Significant Infrastructure Project (‘NSIP’) under the Planning Act 2008, the UK 
Government has directed8 that the Overarching National Policy Statement for Energy (NPS EN-1) should 
apply to the Project. As such, the Project “is to be treated as development for which development consent 
is required”… 

3.2.2.1 AQUIND Interconnector does not currently fall within the existing definition of an NSIP, but the 
Overarching National Policy Statement for Energy (NPS EN-1) has effect.28 The Secretary of State (‘SoS’) 
has directed that:29 

   the Proposed Development “is to be treated as a proposed application for which development 
consent is required”; and  

  “the Overarching National Policy Statement for Energy (EN-1) has effect in relation to an 
application for development consent under this Direction in a manner equivalent to its 
application to development consent for the construction and extension of a generating station 
within section 14(a) of the Act of a similar capacity as the proposed project so far as the impacts 
described in EN-1 are relevant to the proposed Development”. 

128. The same deliberate mismatch between the “proposed Development” whose compass was defined 

by the Section 35 Direction and the “Proposed Development” described by the Applicant appears in 

[APP-108] “Planning Statement” which includes this: 

The Proposed Development comprises the following elements:  

 High Voltage Direct Current (‘HVDC’) Marine Cables from the boundary of the UK Exclusive 
Economic Zone (‘EEZ’) to the UK at Eastney in Portsmouth;  

 Jointing of the HVDC Marine Cables and HVDC Onshore Cables at the Landfall;  

 HVDC Onshore Cables;  

 Optical Regeneration Station(s) (‘ORS’). These are structural unit(s) housing 
telecommunication equipment for the Proposed Development and responsible for optical 
signal amplification purposes. They will be located at the Landfall Eastney within a triangular 
car park;  

 A Converter Station;  

 High Voltage Alternating Current (‘HVAC’) Onshore Cables and associated infrastructure 
connecting the Converter Station to the UK Grid at the existing National Grid substation at 
Lovedean; and  

 Smaller diameter Fibre Optic Cables (‘FOC’) installed together with the HVDC and HVAC Cables 
and associated infrastructure (‘FOC Infrastructure’)…. 

On 19 June 2018, the Applicant submitted a request to the Secretary of State (‘SoS’) for a direction 
pursuant to Section 35 of the Planning Act 2008 (the ‘PA 2008’) that the Proposed Development is to 
be treated as development for which development consent is required.  

The SoS, being satisfied that the relevant legal requirements were met and of the view that the 
Proposed Development is by itself nationally significant, issued a direction on 30 July 2018 directing 
that the Proposed Development, together with any development associated with it, is to be treated as 
development for which development consent is required…. 
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1.3.1.5 A description of these elements is provided below… 

1.3.6 FIBRE OPTIC DATA TRANSMISSION CABLES AND ASSOCIATED INFRASTRUCTURE 

1.3.6.1 The FOC Infrastructure consists of two smaller diameter FOC which will be installed with each of 
the HVDC and HVAC Cable Circuit for data transmission. Up to two ORS will be located within the 
vicinity of the Landfall and up to two Telecommunications Buildings will be located within the 
Converter Station Area.  

1.3.6.2 FOCs are required to control and monitor the HVDC and HVAC Cable Circuits using Distributed 
Temperature Sensing (‘DTS’) technology. It is also the intention that, as there is spare FOC capacity, 
that this capacity may be used for commercial telecommunications purposes. The industry standard for 
the amount of fibres within a single FOC is currently up to 192, however this may increase as 
technology develops. 

Purpose of this Document … 

1.4.1.2 On 19 June 2018, the Applicant submitted a request to the SoS for a direction pursuant to 
Section 35 of the PA 2008 that the Proposed Development is to be treated as development for which 
development consent is required. 

1.4.1.3 The SoS, being satisfied that the relevant legal requirements were met and of the view that the 
Proposed Development is by itself nationally significant, issued a direction on 30 July 2018 directing 
that the Proposed Development, together with any development associated with it, is to be treated as 
development for which development consent is required… 

1.4.1.6 This Planning Statement reflects the direction that EN-1 is to have effect in relation to the 
Application…. 

3.2.1.3 Under Section 35(1) of the PA 2008, “[t]he Secretary of State may give a direction for 
development to be treated as development for which development consent is required”. This is subject 
to the provisions of Sections 35 and 35ZA.  

3.2.1.4 On 19 June 2018, the Applicant submitted a request for a direction pursuant to Section 35 to 
the SoS for BEIS for the Proposed Development to be treated as development for which development 
consent is required.  

3.2.1.5 On 30 July 2018, the SoS directed that “the proposed Development, together with any 
development associated with it, is to be treated as development for which development consent is 
required” 

129. As referred to above, in fact: 

a) the Applicant did not submit a request for a direction in respect of the “Proposed Development” 

but in respect of the “proposed Development”; 

b) the Secretary of State considered the request and made his Section 35 Direction in respect of 

the “proposed Development” (as defined by reference to specified elements (A) to (D) and (A) 

of paragraph 3.5.   

130. The Planning Statement goes on, incorrectly, to assert: 

3.2.1.7 In making his decision to issue the direction, the SoS confirmed his view that the 
Proposed Development [(upper case “P”)] is of national significance: 
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“The two giga-watt capacity of the proposed Development [(lower case “p”)] is similar in terms 
of electrical capacity to a generating station that would qualify to be considered under the 
Planning Act 2008 process as nationally significant.   

By progressing the proposed Development [(lower case “p”)] through the Planning Act 2008 
development consent process, it would provide the certainty of a single, unified consenting 
process and fixed timescales… 

3.2.1.8 A copy of the direction given by the SoS is appended to this Planning Statement at 
Appendix 3 (document reference 5.4.3). 

131. Whilst the Section 35 Direction was provided in Appendix 3, the Section 35 Statement was not and 

so the scope of “proposed Development” could not be readily demonstrated. Without the Section 35 

Statement, it can appear in isolation that the Section 35 Direction encompassed the “Proposed 

Development”. 

132. In fact, the Section 35 Direction only encompasses the “elements” (A) to (D) and (D) in paragraph 3.5 

of the Section 35 Statement. Only those elements fall to be lawfully treated as an NSIP. No other 

elements can be so treated in law or fact.  

133. The Planning Statement continues to assert the unilaterally extended scope of the “elements”: 

3.2.1.9 As the direction confirms that EN-1 is to have effect "in a manner equivalent to its application 
to development consent for the construction and extension of a generating station within section 
14(a) of the Act" in so far as the impacts are relevant to the Proposed Development, the SoS will be 
required to consider the Application under Section 104 of the PA 2008 (decisions in cases where a 
NPS has effect). 

134. On its face and without more, this appears to assert that EN-1 “have effect” for “the Proposed 

Development” and, in consequence, section 104 of the PA 2008 has effect for the whole of that 

“Proposed Development”. However, this presupposes that the “Proposed Development” was and is 

within the scope of the “proposed Development” directed by the Secretary of State to be treated as 

development for which development consent is required.  

135. The Affected Party accepts that the “proposed Development”, elements (A)-(D) and (A) of paragraph 

3.5 of the Section 35 Statement were and remain within the scope of the Section 35 Direction. But no 

more. 

136. The Applicant’s recent admissions in Appendix D hereto appear to confirm the position as to what 

properly can fall within the scope of the Section 35 Direction, being “essential”, and those 13 bundles 

that cannot be authorised to have a discrete function “for commercial telecommunications”.  

137. The Affected Party does not accept that, in law, the new element “(F)” can be (with a use for 

commercial telecommunications), or so is, within the scope of the Section 35 Direction, lawfully read 

with its connected or related document entitled the “Statement in relation to Aquind Interconnector 

requesting a direction pursuant to Section 35 of the Planning Act 2008” at [AS-040]. 
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138. In fact, because the scope of the “Proposed Development” is wider than the “proposed 

Development”, EN-1 cannot have effect to all of the Applicant’s new element (E) (being the use of “spare 

fibre optic cable capacity for the provision of commercial telecommunications services”), section 104 

cannot apply to that “development”. The position can be tested: if (theoretically and contrary to the 

Affected Party’s case) that “development” theoretically qualified in some way as within the scope of the 

PA 2008, it is not covered by the Section 35 Direction and so would instead fall to be treated under 

section 105.  

139. Recognising that it had not originally requested inclusion of the 13 bundles as an element in its 

original Request for the Section 35 Direction and that the scope of that Direction excludes that inclusion, 

it has sought to categorise the 13 bundles instead as “associated development”. The Planning Statement 

mis-addressed “associated development” in section 3.3: 

3.3.1.4 The Applicant’s intention to seek development consent to use the spare FOC capacity for the 
provision of commercial telecommunications services was outlined in the request to the SoS for the 
direction pursuant to Section 35 of the PA 2008 that the Proposed Development be treated as 
development for which development consent is required. 

140. In fact, to the extent that this assertion purports to indicate that the scope of the “Proposed 

Development” (upper case “P”) falls within the scope of the “proposed Development” (lower case “P”), 

the assertion remains incorrect. The scope of the “Proposed Development” in the Section 35 Statement 

requesting the Direction did not include a request that “spare FOC capacity for the provision of 

commercial telecommunications services” comprised an “element” within paragraph 3.5, elements (A) 

to (D) and (A). Left as written, and in isolation, the Applicant seeks here to unilaterally rewrite the 

express terms of the Section 35 Direction (and its own definition of the “proposed Development” (lower 

case “p”)) so as to extend the compass of the “proposed Development” in the Direction to include wider 

development not within that logically prior compass.   

141. (In the context of the Applicant’s assertion in paragraph 3.3.1.5, the assertion remains also 

incorrect).  

142. In the Planning Statement, the Applicant further asserted in paragraph 3.3.1.5 that the Secretary of 

State’s use of the term “any” in the phrase “any associated development” in some way writes the 

Applicant a ‘blank cheque’ to include such development (“any”) as the Applicant may consider 

subjectively consider satisfies the scope of “associated development” and, in turn, to then present that 

subsequently considered development as having been previously directed by the Section 35 Direction to 

be treated as “development requiring development consent”. Such a statement only has to be written 

down to appreciate its absurdity. The inclusion of the term “any” by the Secretary of State in his 

Direction merely leaves open the evaluative gateway for the ExA to itself test in law and fact the then 
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expressed intention (but no more) by the Applicant to seek development consent “for commercial 

telecommunications”. 

CONCLUSIONS 

143. As in the Lagoon Bay DCO, the use for commercial telecommunications of 13 bundles of fibre optic 

packing filler spacers inside of a copper tube wrapped in armoured cable material cannot qualify within 

the scope of sections 31 or 35(2)(a) of the PA 2008 as being the development for which the Section 35 

Direction directed be treated as an NSIP or form a functioning or useful part of the energy project here 

sought to be consented. As in the Bay DCO where an amenity and educational “offshore building” was 

desirable but of a use different to and outside of the scope of the energy field, so too the potential sue, 

however desirable, cannot fall within the scope of either sections 35(2)(a) nor 31.    
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APPENDIX A 

ExA Further Written Questions, Question DCO2.5.1 

144. On the 7th January 2021, the ExA issued Further Questions that include Question DCO2.5.1: 

In relation to the proposed commercial use of the surplus capacity of the fibre optic cable, the 
Examining Authority notes that there are a number of opinions as to whether any associated works can 
be authorised by any DCO, and also which works would constitute the development and which would 
be Associated Development.  
The Applicant, the local planning authorities, and Mr Geoffrey and Mr Peter Carpenter are requested 
to comment on the following interpretation.  
 
For any project that was not the subject of a s35 direction, the development requiring consent would 
be listed in s14 of the Planning Act 2008 (PA2008) and described in one or more of the relevant 
subsequent sections (for example, s16 for an electric line), together with any Associated Development 
that falls within the definition set out in s115(2) of PA2008.  
This project does not fall within one of the s14 categories, but instead it is to be treated as a Nationally 
Significant Infrastructure Project by virtue of the Secretary of State’s s35 Direction. Therefore, in this 
case, it is the s35 Direction that defines the Nationally Significant Infrastructure Project, the 
development requiring consent.  
Looking at the Direction, the wording is that ‘THE SECRETARY OF STATE DIRECTS that the proposed 
Development, together with any development associated with it, is to be treated as development for 
which development consent is required.’ (Our emphasis.)  
The ‘proposed development’ is defined as ‘the proposed UK elements of the AQUIND Interconnector 
(“the proposed Development”), as set out in the Direction request’.  
The Direction request is this document. Therefore, the project would appear to consist of the elements 
described in that document, including the offshore data cables (paragraph 3.5.2(A)), the onshore data 
cables (paragraph 3.5.1(D)) and the ‘construction of a converter station comprising a mix of buildings 
and outdoor electrical equipment’ (para 3.5.1(C)). The project description also states that ‘Signal 
enhancing and management equipment may also be required along the land cable route in connection 
with the fibre optic cables’ (3.5.1(D)).  
Paragraph 3.12 refers to the use of ‘the spare fibre optic cable capacity for the provision of commercial 
telecommunications services’ as Associated Development. However, the s35 direction states that ‘any 
development associated with’ the Proposed Development is to be treated as development for which 
consent is required. Therefore, the Examining Authority is minded to consider that this use, although 
described as ‘Associated Development’, would actually be part of the proposed project, and not 
Associated Development for the purposes of s115 of PA2008.  
 
The Examining Authority also notes the effect of s157(2) of PA 2008, which means that consent is 
taken to ‘authorise the use of the building for the purpose for which it is designed’ where no purpose is 
specified.  
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APPENDIX B 

SECRETARY OF STATE’S DIRECTION UNDER SECTION 35 & THE REQUEST STATEMENT FOR THE DIRECTION 
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APPENDIX C 

SECRETARY OF STATE’S GUIDANCE ON: PLANNING ACT 2008: CHANGES TO DEVELOPMENT CONSENT 

ORDERS (DECEMBER 2015)  

145. The Secretary of State’s guidance on “Planning Act 2008: Guidance on Changes to Development 

Consent Orders (December 2015)” includes: (Emphasis added)  

2. Obtaining development consent under the 2008 Act involves a front loaded process where the 
developer consults on a proposed project before submitting an application… 
3. Where the Secretary of State proposes to grant consent for a project, this will be through a 
Development Consent Order which is normally made as a statutory instrument – a form of secondary 
legislation. The Development Consent Order not only provides planning consent for the project but 
may also incorporate other consents and include authorisation for the compulsory acquisition of 
land. The Order will specify details of the development consented and its location (including plans) 
and any requirements (conditions) that must be met in implementing the consent. 
4. The nature of large scale nationally significant infrastructure projects means it is likely that 
changes will be needed to the project either before construction of the project begins or during the 
construction process. Where such changes are not covered by the Development Consent Order that 
has been granted for the project, an application will need to be made for a formal change to the 
Order… 
19. It is expected that the power to decline to determine an application for a change will be used 
infrequently. It is more likely in cases where the proposed change would in itself constitute a 
nationally significant infrastructure project, or where the development as changed would constitute a 
different kind of infrastructure project from that which has already been given consent. …  
20. Without prejudice to the need to consider applications in the light of individual circumstances, 
some theoretical examples of the situations where it might be used could include: 

(ii) … if development consent had been granted for a road and a change was proposed so that 
part of the route was amended such that the length of the new part of the route exceeded the 
length of what remained of the original route, the Secretary of State might consider that change 
should be treated as a completely new project rather than a material change to the original 
development consent. 
(iii)  if a gas fired power station was granted a Development Consent Order, but the applicant 
subsequently submitted an application for changes so the plant was fired by another fuel (eg 
biomass or coal), then the Secretary of State might consider that the changes to the project were 
so significant that the project should be subject to a new application for development consent. 
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APPENDIX D 

EXTRACT FROM [REP6-063] 'Applicant's Response to action points raised at ISH1, 2 and 3, and CAH 1 and 2.  

In [REP6-063] 'Applicant's Response to action points raised at ISH1, 2 and 3, and CAH 1 and 2, para 2.9 is 
Aquind's response to the following question: 
 
Question 3.4 – What changes would be needed to dDCO to remove Fibre Optic Cable Infrastructure and the 
capacity split between essential operational fibres and commercial telecommunications use fibres? 
 
Applicant’s Response: (Emphasis added)  
 
“2.9.1 Where the commercial use of the spare capacity in the fibre optic cables is not consented, the 
Telecommunications Buildings will not be required. Two optical regeneration stations would still be 
required, for the reasons discussed further below, but these would be of a smaller scale to those required 
where the commercial telecommunications use of the spare capacity in the fibre optic cables is properly 
determined to be associated development. 
2.9.2 To remove the ability to use the fibre optic cables for commercial purposes and the infrastructure 
associated with that purpose the following amendments to the dDCO would be required: 

(A)   the words “and for commercial telecommunications” would need to be removed from the 
definitions of “onshore HVDC cables” and “marine HVDC cables” as those terms are defined in 
Article 2 to the dDCO; 

(B)   the defined term “telecommunications building” at Article 2 would need to be deleted; 
(C)   the definition of “undertaking” at Article would need to amended to remove the words “and 

provision of telecommunications services”; 
(D)   Article 7(6)(c) would need to be deleted; 
(E)   Work No.2 (u) “up to 2 telecommunications buildings with a security perimeter fence including a 

security gate and in-between sterile zone and parking for up to 2 vehicles at any one time and 
associated fibre optic  

(F)   the rows of Table WN2 at requirement 5 at Schedule 2 to the dDCO which relate to the 
telecommunications buildings, telecommunications building compound and the 
telecommunications buildings security perimeter fence would need to be deleted; 

(G)   the words “and in accordance with the maximum dimensions in that table shown for the 
buildings and compound” and Table WN5 would need to be deleted from Requirement 5(3) at 
Schedule 2 to the dDCO; 

(H)   at requirement 6(4) the words “confirming how those details accord with the design principles 
for the optical regeneration stations” would need to be deleted and replaced with “confirming 
how those details provide for an optical regeneration stations of a scale which is necessary for 
the operation of the authorised development and how those details accord with the design 
principles for the optical regeneration stations”; 

(I)   at requirement 6(9) the words “, the telecommunications buildings” would need to be deleted 
in the three instances where this appears; and 

(J)   the words “and commercial telecommunications uses with” would need to be deleted and 
replaced with “for” at the definition of “marine HVDC cables” at Part 1 of the Deemed Marine 
Licence at Schedule 15 to the dDCO. 

2.9.3 With regard to any implications for the design of the Converter Station where the commercial use is 
not permitted and the Telecommunications Buildings removed, each pair of power cables has a dedicated 
FOC, which contains cores which are essential to the operation of the interconnector and cores which are 
‘spare’ and which are proposed to be used for commercial telecommunications purposes. The essential 
cores are terminated within the control building in the Converter Station site. This situation would remain 
unchanged in respect of the spare cores with those also terminating at the control building. Accordingly, 
there would be no change to the control building design or dimensions. 
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2.9.4 The ORS are required to boost the optical signal strength due to the distance of approximately 250km 
between the two converter stations. Without sufficient signal boosting equipment reliable communication 
between the two Converter Stations necessary for their continued safe operation would be put at risk. 
Accordingly, the ORS are required for essential communication for the Project, in addition to providing signal 
boosting for the spare fibre which are proposed to be used for commercial telecommunications purposes. 
2.9.5 If the use of the spare fibres for commercial telecommunications purposes is not permitted by the 
DCO, the ORS would nonetheless still be required, but on a smaller scale to house the facilities required for 
the fibres used for essential communication purposes only. 
2.9.6 With regard to the capacity split between the glass fibres used for operation of the interconnector and 
those used for commercial telecommunications purposes, it is anticipated that the FOC to be installed with 
each pair of DC cables will contain sixteen (16) bundles of fibres, with each bundle containing twelve (12) 
fibres. Three (3) of these bundles are required for the essential operation of the interconnector and thirteen 
(13) bundles are available for commercial use. Thus the capacity split is 20% for essential use in connection 
with the safe operation of the Project and 80% for commercial telecommunications purposes. 
2.9.7 As explained in the Statement in relation to FOC (REP1-127), to withstand the various physical impacts 
which the fibre optic cables are likely to be subject to associated with transportation, installation and 
operation in the marine and underground environment and protect the glass fibres located within it, the 
fibre optic cables are required to be of an adequate outer diameter. The outer diameter must be of sufficient 
size to withstand the impacts to which it is likely to be subject and the use of standard size cable 
components for this purpose mean that the size of the cable itself would not change were the number of 
glass fibres within it was reduced from 192 to a lesser multiple.” 
 
The Applicant responded to Question 4.3 in respect of the Affected Party’s Land including: (Emphasis added)  
 
“ 3.1.4 As can be seen on sheet 2 of 3 of the Indicative Converter Station Area Layout Plans (REP1-018), it is 
proposed that Plot 1-32 will accommodate the following elements of permanent infrastructure: 

(A)   part of the footprint of the Converter Station Compound; 
(B)   part of the permanent Access Road, which is to be used during construction and is required 

during operation; 
(C)   drainage measures including two attenuation ponds, one of which is to be immediately to the 

south of the Converter Station Compound and one of which is located within the south-west 
corner of Plot 1-32, to the south of the Access Road; 

(D)   the Telecommunications Buildings Compound, and the Telecommunications Buildings located 
therein; 

(E)   various elements of landscaping and ecological enhancements which are to be delivered in 
connection with the Converter Station and the Access Road (which can be seen on the Indicative 
Landscape Mitigation Plan Option B(ii) (REP5-032))… 

3.1.18 The position regarding the need for the permanent acquisition of land for the Telecommunications 
Buildings is clearly explained within the Applicant's Transcript of Oral Submissions for Compulsory Acquisition 
Hearing 1 (REP5-034), and those matters are not repeated in this post-hearing note. It should be noted 
however that were the Telecommunications Building omitted from the Proposed Development for any reason 
and therefore not required to be located on Plot 1-32, ….” 
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APPENDIX E 

OTHER DCO EXAMPLES WHERE EX A HAS CONSIDERED THE SCOPE OF THE DEVELOPMENT 

146. In the Tidal Lagoon Swansea Bay Tidal Lagoon DCO, the ExA considered the scope of the 

“development”. The ExA excluded an “Offshore Building” visitor centre envisaged to be situated upon 

the lagoon wall and recognised that it was not “form part of the” development “for” which development 

consent was required: (Emphasis added)  

4.1  Development Permitted under PA2008 … 
 
4.1.1. The question of whether the whole scheme as put forward by the applicant can be viewed as 

principal development, as the term is used in the CLG guidance ‘Planning Act: associated 
development for major infrastructure projects’ (the Guidance) for determination under the 
PA2008 was an important matter for the examination … 

4.1.3 The Panel’s initial assessment of the principal issues included “Scope of works proposed as the 
principal development and extent of any associated development to be determined by Welsh 
Local Planning Authorities”. The Panel’s first round of questions, particularly Q1.11 invited legal 
submissions from the applicant to support the position that all the proposed development is 
properly described as principal development and from any IP who wanted to argue a contrary 
view. 

4.1.4 WG took up this invitation to make legal submissions [REP-561]. After advising that careful 
consideration of the draft DCO was needed “to ensure the devolution settlement is respected” 
WG continued:  

"In order for the development to be considered to be forming part of a NSIP, it is our view 
that there must be a sufficient link between the substance and purpose of such development 
and the “principal development” (i.e. the ‘core’ of the NSIP that being the generating station 
itself)." “It is considered that such development must be necessary to enable the operation of 
the principal development or "project", which involves channelling a head of water through a 
turbine to generate electricity to distribute on to the national grid. A test that could be 
applied is whether it would be possible to construct and operate a generating station without 
the particular element of the works in question. If the element of works in question does not 
satisfy the above, a further question arises as to whether such development requires 
devolved consent.” … 

4.1.5 WG continued: “Therefore, where development does not form part of the NSIP for the purposes 
of Section 21[sic] of the PA2008, and such development would otherwise require a devolved 
consent in order to be lawfully carried out, consent for such development is to be sought from 
the appropriate devolved person or body, and not granted by the DCO.”  

4.1.6 WG went on to question the inclusion of a number of elements under Schedule 1 (the works) of 
the draft DCO. These included the offshore visitor centre, elements of the onshore building 
relating to visitor and boating facilities, laboratories, boat storage and associated visitor 
parking, highways and access, pedestrian and cycle routes, beach area, waterfront public realm, 
internal site roads, vehicle parking facilities, landscaping and boundary treatments and fencing. 

4.1.7 The applicant provided a detailed response to Q1.11 [REP-517] which included the overall 
statement that: “TLSB considers that development forms part of the principal development (and 
therefore is not associated development) if it is physically part of or indistinguishable from the 
principal development. Similarly development which is integral and without which the principal 
development could not function is not associated development … 

4.1.8 Both CCSC and NPTCBC identified in their written representations [REP-828 and REP-750] that 
they considered that the Project should be delivered as put forward by the applicant. CCSC’s 
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view [REP-828] was “that the offshore building in its current and complete form remains 
principal development”. This was reiterated throughout the examination. NPTCBC [REP-750] 
stressed broader benefits that would flow from the total scheme and concern lest there be 
failure to maximise the delivery of all aspects of the potential development opportunities. 

4.1.9 The subject was tabled at an ISH on 16 September 2014 and was further discussed at the ISH on 
22 October 2014. WG was represented at the ISH held on 16 September. Agenda [HE-19] item 
4.1 was headed “Content of Principal Development” and at 4.1(iii) included questions for WG 
and other IPs on the acceptability of the scope of the principal development in the light of the 
devolution settlement and other factors. 

4.1.10 Prior to the hearing WG put their position in writing in the following terms [HE-10]:  
“The Welsh Government do not intend making oral representations at the hearings in 
question. Ultimately, whether the Secretary of State, in light of any recommendation made 
by PINS, can make provision of a particular character in a DCO is strictly a matter of law, 
dependent on the provisions set out in statute, and is not a matter for debate at this hearing. 
The provisions of the 2008 Act set out the powers within which the Secretary of State must 
operate in making his decision as to whether or not the DCO should be granted. Our position 
is clear on that, and we have made those points previously. It is therefore for DCLG [sic] (in 
making their decision) and PINS (in providing their recommendation) to take their own legal 
advice in terms of the scope of those powers, and to be satisfied that the provision so made is 
lawful.” 

4.1.13 … some items are integral to the sea-wall structures and could not be retrofitted, that 
landscaping and beach areas are part of the overall coherent design and that its position was 
supported by both local planning authorities in whose area the Project is proposed. 

4.1.16 There was detailed discussion of the matters raised in the agenda, particularly the offshore 
building. The applicant put forward alternative approaches which it considered would be likely 
to meet the concerns expressed by WG and put forward arguments supporting the size of the 
proposed offshore building. The applicant’s submissions on these matters are at section 20 of 
the written summary of oral submissions [REP-842] and a TLSB ‘Paper of Alternative Drafting’ 
explaining alternative drafting approaches that could be taken to achieve various alternatives 
was produced on 28 October 2014 [REP-852]. The alternatives were put forward as ‘options’ for 
consideration by the Panel; the applicant made clear that it was not itself proposing them. The 
applicant stressed that for reasons of good design the Project should be delivered as a whole…. 

4.1.24 WG representations on both the 4 November 2014 iteration of the draft DCO and the Panel's 
consultation draft DCO were made on 25 November 2014 [REP-918]. This expressed a view that 
both the drafts purported to grant development consent in respect of a proportion of works, 
which could be described as ‘amenity development’ and that “the DCO cannot lawfully grant 
development consent in relation to such development”… 

4.1.19 In a Rule 17 letter dated 31 October 2014 [PD-018], the Panel requested that the applicant 
undertake public consultation on the “Paper of Alternative Drafting”. The letter indicated that: 
“changes to the DCO as set out in paragraphs 3.1, 4.1 and 5 of that document would be more 
closely aligned with what is permissible to authorise under the PA2008 in Wales”… 

4.1.26 The 25 November 2014 draft did not include the proposed offshore building but rather made 
provision for “sufficient foundation areas, pilings and land form within or upon the seawall” 
within Work No 1a (the western wall of the lagoon) for its later construction. This would enable 
the integral parts of the project to be consented and built through the DCO to enable the NSIP to 
operate. However, the principal of building being acceptable on the site and the dimensions of 
the building to be built upon the seawall, as well as more detailed design, would be left for a 
planning application under the Town and Country Planning Act 1990. Provision was included for 
applications for planning permission to be made prior to physical construction of the offshore 
works and a proposed s106 agreement would ensure that such an application would be made. 
The applicant observed that operating such an arrangement would depend on inclusion of 
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article 53 proposing extension of the planning jurisdiction of CCSC and NPTCBC to the relevant 
areas. The reasons for the need for the extension of jurisdiction for this are laid out in chapter 3. 

4.1.27 The amended description of Work No. 6b (the onshore building) was included as a response to 
a note in the Panel’s consultation draft DCO requesting greater clarity as to what would be 
encompassed by the description “visitor orientation facilities enabling way finding, exhibition 
and welfare to be provided to visitors, boat maintenance and storage facilities”. It should be 
noted that provision to construct these elements of the works remained. The applicant's 
response was to delete that element from the authorised work. The applicant explained that 
“..to ensure delivery of that part of the Project which comprises leisure uses, provision has again 
been made in the section 106 development consent obligation with the City and County of 
Swansea Council”… 

4.1.29 Notwithstanding the proceedings at the examination and changes made to the draft DCO in 
October and November, WG representations of 25 November 2014 [REP-918] and 4 December 
2014 [REP-976] echoed the position adopted in early October with the latter stating that “Part 
1A of Schedule 1 to the draft DCO continues to include a proportion of development that is 
outside the scope of the SoS powers under Section 115 of the 2008 Act”. WG’s position was 
more firmly expressed in later representations than at earlier stages of the examination. 

4.1.28 … Schedule 1 and it still contained works which WG had questioned. 
4.1.30 The 25 November 2014 representation also included the statement that “the development in 

relation to which the DCO purports to grant consent must be, or form part of, the NSIP itself so 
as to be within the powers of the Secretary of State and therefore lawful.” Particular exception 
was taken to including in a DCO “what could be described as amenity development” and to the 
inclusion of ancillary works in Part 1B of the DCO. 

4.1.31 The 4 December 2014 representation [REP-976] followed a similar line of argument which was 
expressed as follows: 

“As we have previously stated, if (these) aspects of development are considered to be, or 
form part of the NSIP itself because their purpose is strictly tied to operational matters 
associated with the effective running of the generating station, then this needs to be clarified 
in the drafting of the DCO. 
“Alternatively, if such development is essentially proposed for leisure or amenity purposes, 
then we continue to argue that the development is outside the scope of section 115 of 
PA2008 and should therefore not be included in the DCO. As such, planning permission from 
the relevant local planning authority should be sought.” 

4.1.32 WG continued to object to inclusion of landscape and park in the DCO, with the applicant’s 
arguments relating to ‘Good Design’ rejected because tidal lagoons are excluded from the scope 
of NPS EN-1 and including them in a DCO would amount to the functions of Welsh planning 
authorities being supplanted by the SoS. WG’s acceptance that a description of development 
“comprised of provision to enable construction of an offshore building” could remain was subject 
to detailed amendments to the wording to make it clear that it would not include structures 
above the ground…. 

The Panel’s Conclusions 
4.1.34 The words ‘principal development’ do not appear in the PA2008. The Panel does not consider 

that there is a clear basis in statute for determining what is and is not principal development 
under the PA2008 for any particular NSIP. The Panel also note that there is no particular policy 
guidance for tidal lagoons and that this is the first proposal for a tidal lagoon to reach 
examination. 

4.1.35 The Panel are aware that there is guidance on what constitutes associated development under 
the PA2008, ‘Planning Act 2008: associated development applications for major infrastructure’. 
However, this is guidance that applies to England where its purpose is to set down core 
principles to help define associated development in decisions to be made by the SoS on a case by 
case basis. 
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4.1.36 The Panel is also aware of three published decisions made under the PA2008 on generating 
stations in Wales: Brechfa Forest West, South Hook Combined Heat and Power station and 
Clocaenog Wind Farm. The DCO for Brechfa Forest West Wind Farm included an electricity sub-
station within the principal development. That was based on the facts of the case. 

4.1.37 Having diligently examined the question of which elements of the Project were to be regarded 
as principal development, the Panel put forward a consultation draft DCO with an extensive 
commentary in the form of panel notes [PD-020]. This included certain works as principal 
development and others as ancillary works, both within the DCO. The panel’s judgement of what 
should be included was not limited to pure functionality. Other elements were included on the 
basis that they either contributed to ensuring that the scheme was integrated with its 
surroundings, secured appropriate mitigation or that they were integral elements of structures 
that formed essential parts of the generating station. 

4.1.38 Elements that were part of the development of the tidal lagoon as a recreational facility and 
visitor attraction were not included in the panel’s consultation draft of the DCO. However local 
authority and public support for these elements at the examination was recognised by including 
provision within the scheme so that they could be built without requiring retrofitting. 

4.1.39 The Panel notes that in WG’s representations of 4 December 2014 [REP-976], it has been 
accepted in principle that the Schedule 1 Part 1A work could include construction of the lagoon 
wall with foundations, piling and landform sufficient “to enable construction of an offshore 
building” and sufficient footprint within the lagoon wall to accommodate the operational and 
maintenance facilities required for 52 the turbines. The offshore building itself would be subject 
to planning permission being sought from CCSC. 

4.1.40 WG in representations made in writing toward the close of the examination [REP-822 and REP-
918] maintained a position of opposition to inclusion of certain matters within the DCO. This is 
expressed as a concern that the applicant's DCO, by including various elements such as 
landscaping that had a bearing on amenity and good design, may be supplanting local planning 
functions… 

4.1.43 The starting point for the Panel’s recommended version of the DCO is the applicant’s 4 
December 2014 draft [REP-1002] which had taken some account of responses from IPs and the 
panels consultation draft DCO. The Panel has considered whether elements of the scheme 
retained within the scope of that DCO should be for decision as part of the NSIP because they 
have sufficient links with fundamental elements of a tidal energy lagoon. In making an 
assessment, the Panel have had regard to the detailed responses made by the applicant 
[REP1026, pages 12 to 18] to WG’s comments of 4 December 2014 [REP976]. 

4.1.44 The lagoon wall is a fundamental feature for the generation of tidal range energy. The lagoon 
wall would take the form of a bund and designing it so that it can be used by pedestrians and 
cyclists is a proper planning response to the opportunity that the structure presents. It would 
provide access for employees of the generating station and for recreational purposes. Local 
widening of the structure would provide refuges and provision for later addition without 
retrofitting of features that could include works of art. Certain facilities such as slipways and 
hardstanding associated with the lagoon wall would be important boating facilities that would 
be necessary for operational purposes. 

4.1.45 Close to the turbine housing structure, the lagoon wall would widen and it is the Panel’s view 
that the dimensions and structure of the wall 53 should be such as to make provision for the 
foundations for an offshore building and create sufficient space within the wall footprint to 
house operational and maintenance facilities for the turbines. The offshore building would not 
itself be part of the DCO but subject to approval by the relevant planning authorities. It could 
potentially accommodate both an alternative location for the control rooms for the generating 
station and a visitor attraction and educational facility for the visitors that the lagoon may 
attract. 
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4.1.46 The creation of a lagoon is a fundamental feature of this generating station. Landscaping the 
lagoon margins so that it fits with its surroundings and promotes its value as a nature 
conservation resource are all features that the Panel consider to be sufficiently related to the 
lagoon itself and are to be included within the development as either principal development or 
ancillary works. In addition it is to be noted that certain elements of the proposed works, such as 
the boundary treatment of the walls to the shore, are promoted as mitigation and for that 
additional reason are properly regarded as an integral part of the scheme put forward. Similarly 
elements such as habitats creation of the Landward Ecological Park and the treatment of the 
seawall faces are essential mitigation for a scheme of this nature to comply with its 
environmental obligations and can be incorporated [APP-386]. 

4.1.47 The Panel conclude that the draft DCO as put forward by the Panel [without the offshore 
building] and appended to this report is in a form that the SoS could properly approve under the 
terms of the PA2008 subject to his satisfaction on the issues laid out at the end of chapter 8 … 

4.1.48 The assessments of impacts in the remainder of this chapter are on the basis of the 
recommended project, noting where these differ from the impacts assessed under the ES … 
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APPENDIX F 
LAW  

Planning Act 2008 

147. By section 160 of the Planning Act 2008: (Emphasis added)  

1)  A person commits an offence if the person carries out, or causes to be carried out, development 
for which development consent is required at a time when no development consent is in force in 
respect of the development. 

2)  A person guilty of an offence under this section is liable on summary conviction, or on conviction 
on indictment, to a fine. 
 

148. By section 161, Breach of terms of order granting development consent: 

1) A person commits an offence if without reasonable excuse the person — 

a) carries out, or causes to be carried out, development in breach of the terms of an order granting 
development consent, or 

b) otherwise fails to comply with the terms of an order granting development consent. 
2) … 
3) It is a defence for a person charged with an offence under this section to prove that — 

a)  the breach or failure to comply occurred only because of an error or omission in the order, and 

b) a correction notice specifying the correction of the error or omission has been issued 
under paragraph 2 of Schedule 4. 

4) A person guilty of an offence under this section is liable on summary conviction, or on conviction on 
indictment, to a fine. 
 

149. By section 31: (Emphasis added)  

Consent under … (“development consent”) is required for development to the extent that the 
development is or forms part of a nationally significant infrastructure project. 

150. By section 32, “development” has the same meaning as it has in TCPA 1990. By section 55(1) of the 

TCPA 1990: 

1) Subject to the following provisions of this section, in this Act, except where the context otherwise 
requires, “development,”  means the carrying out of building, engineering, mining or other 
operations in, on, over or under land, or the making of any material change in the use of any 
buildings or other land… 

2) The following operations or uses of land shall not be taken for the purposes of this Act to involve 
development of the land — 

a)  the carrying out for the maintenance, improvement or other alteration of any building of 
works which — 

i) affect only the interior of the building 

https://uk.westlaw.com/Document/I86158AC1C35811DDAA11A3CCA43B86C9/View/FullText.html?originationContext=document&transitionType=DocumentItem&contextData=(sc.DocLink)
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ii) do not materially affect the external appearance of the building, and are not works 
for making good war damage or works begun after 5th December 1968 for the 
alteration of a building by providing additional space in it underground; … 

151. By section 336(1), “building” includes any structure or erection, and any part of a building, as so 

defined, but does not include plant or machinery comprised in a building.  

152. By section 35 of the PA 2008: (Emphasis added)  

1) The Secretary of State may give a direction for development to be treated as development for 
which development consent is required... 

2) The Secretary of State may give a direction under subsection (1) only if — 

a) the development is or forms part of —  
i) a project (or proposed project) in the field of energy, transport, water, waste water or 

waste, or 
ii)  a business or commercial project (or proposed project) of a prescribed description, 

b) the development will (when completed) be wholly in one or more of the areas specified in 
subsection (3)… 

3) The areas are –  
a)   England or waters adjacent to England up to the seaward limits of the territorial sea; … 

4) The Secretary of State may give a direction under subsection (1) only with the consent of the 
Mayor of London if — 

a) all or part of the development is or will be in Greater London, and 

b)  the development is or forms part of a business or commercial project (or proposed project) 
of a description prescribed under subsection (2)(a)(ii). 

5) … 
153. By section 115 of the PA 2008: (Emphasis added)  

1) Development consent may be granted for development which is — 

a) development for which development consent is required, or 

b)  associated development … 
2)  “Associated development”  means development which — 

a) is associated with the development within subsection (1)(a) (or any part of it), 

b) … 

c)   is within subsection (3) … 
3) Development is within this subsection if it is to be carried out wholly in one or more of the 

following areas — 

a) England; 

b)  waters adjacent to England up to the seaward limits of the territorial sea; … 
 

154. By section 120:  

3)   An order granting development consent may make provision relating to, or to matters ancillary 
to, the development for which consent is granted… 

155. By section 153, a development consent order may be changed. See Schedule 6.  

156. By section 157, Use of buildings in respect of which development consent is granted: 
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1) If development consent is granted for development which includes the erection, extension, 
alteration or re-erection of a building, the order granting consent may specify the purposes for 
which the building is authorised to be used. 

2) If no purpose is so specified, the consent is taken to authorise the use of the building for the 
purpose for which it is designed. 
 

157. So far as relevant,  in the Public Bill Committee on the Bill for this Act the Parliamentary Under-

Secretary of State for Transport (Jim Fitzpatrick) (Hansard, Public Bill Committee, 13th Sitting, col.505 

(January 29, 2008)) said as follows: 

Where the development consent order is silent about this matter, it is to be assumed that the 
building will be used for whatever purpose it was designed. That provision ensures that the IPC can 
specify, in the terms of a development consent, what a building will be used for and thereby ensure 
that, subject to the applicant receiving any necessary operational or safety consents from the 
appropriate regulator, there will be no regulatory gap preventing him from using the building for the 
purpose for which consent was granted. In response to my right hon. Friend, the nature or purpose of 
a building will be determined and defined by the application. In response to the hon. Lady, a building 
can be used for the purpose for which it was intended or designed, but not only for that purpose. I 
must confess that on reading clause 129, I consulted my officials because it is the last clause that I 
am responsible for in this sitting. I sensed that this was the elephant trap because it did not look very 
convincing to me. I am assured very strongly that this provision is for legal clarity in respect of an 
application that is submitted for consent. It will ensure that there is no gap at the end of the 
application and that, as I have explained, the building can be used for the purpose for which it was 
designed or for that which is stated in the application … 

If the application does not say that it will be an extraction room, but it is clearly an extraction room 
because of the nature of the equipment that is in it, the fact that the application is silent on that issue 
will give some certainty to those who are watching the construction as to the nature of the building. 

The MP for Beckenham, Mrs Lait, went on to ask: 
So that I have got it on the record, if a building subsequently becomes redundant, can somebody 
apply for it to be used for another purpose? I would like just a quick yes or no.  

 To which Jim Fitzpatrick replied: 
The answer is a clear yes, as I tried to explain.  
 

158. By section 235(1): ““building” has the meaning given by section 336(1) of TCPA 1990”. 

159. By Schedule 6, provision is made for changes to development consent orders. Paragraph 2 provides 

for a change which is not material. Paragraph 3 provides for a change to a development consent order. 

Case Law 

160. In Trump International Golf Club Scotland Ltd v Scottish Ministers [2016] 1 WLR 85, the Supreme 

Court considered a wind farm consent under the Electricity Act 1989 which also made it an offence to 

breach the consent terms. The Court considered the terms of a condition of the consent that were said 

to result in the consent being invalid. Rejecting that claim, the Court interpreted the condition as 

http://www.publications.parliament.uk/pa/cm200708/cmpublic/planning/080129/am/80129s06.htm
http://www.publications.parliament.uk/pa/cm200708/cmpublic/planning/080129/am/80129s06.htm
https://uk.westlaw.com/Document/IA99C16B0E44B11DA8D70A0E70A78ED65/View/FullText.html?originationContext=document&transitionType=DocumentItem&contextData=(sc.DocLink)
https://uk.westlaw.com/Document/I5FF12B40E42311DAA7CF8F68F6EE57AB/View/FullText.html?originationContext=document&transitionType=DocumentItem&contextData=(sc.DocLink)
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including an obligation that the construction of the development be in accord with the design statement. 

In doing so, it held: 

33.  Whether words are to be implied into a document depends on the interpretation of the words 
which the author or authors have used. The first question therefore is how to interpret the express 
words, in this case the section 36 consent… Differences in the nature of documents will influence the 
extent to which the court may look at the factual background to assist interpretation. Thus third 
parties may have an interest in a public document, such as a planning permission or a consent 
under section 36 of the 1989 Act, in contrast with many contracts. As a result, the shared knowledge 
of the applicant for permission and the drafter of the condition does not have the relevance to the 
process of interpretation that the shared knowledge of parties to a contract, in which there may be 
no third party interest, has. There is only limited scope for the use of extrinsic material in the 
interpretation of a public document, such as a planning permission or a section 36 consent… It is also 
relevant to the process of interpretation that a failure to comply with a condition in a public law 
consent may give rise to criminal liability. In section 36(6) of the 1989 Act the construction of a 
generating station otherwise than in accordance with the consent is a criminal offence. This calls for 
clarity and precision in the drafting of conditions… 

34. When the court is concerned with the interpretation of words in a condition in a public document 
such as a section 36 consent, it asks itself what a reasonable reader would understand the words to 
mean when reading the condition in the context of the other conditions and of the consent as a 
whole. This is an objective exercise in which the court will have regard to the natural and ordinary 
meaning of the relevant words, the overall purpose of the consent, any other conditions which cast 
light on the purpose of the relevant words, and common sense. Whether the court may also look at 
other documents that are connected with the application for the consent or are referred to in the 
consent will depend on the circumstances of the case, in particular the wording of the document that 
it is interpreting. Other documents may be relevant if they are incorporated into the consent by 
reference (as in condition 7 set out in para 38 below) or there is an ambiguity in the consent, which 
can be resolved, for example, by considering the application for consent… 

https://uk.westlaw.com/Document/IA3978FB0E44B11DA8D70A0E70A78ED65/View/FullText.html?originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://uk.westlaw.com/Document/IA3978FB0E44B11DA8D70A0E70A78ED65/View/FullText.html?originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://uk.westlaw.com/Document/IA3978FB0E44B11DA8D70A0E70A78ED65/View/FullText.html?originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://uk.westlaw.com/Document/IA3978FB0E44B11DA8D70A0E70A78ED65/View/FullText.html?originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://uk.westlaw.com/Document/IA3978FB0E44B11DA8D70A0E70A78ED65/View/FullText.html?originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
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APPENDIX G 

EXTRACT FROM SHORTER OXFORD DICTIONARY, 6TH EDITION 

161. The Shorter Oxford English Dictionary, 6th Edition, defines the ordinary meaning of “part” to include: 

(As a noun) Any of the manufactured objects that are assembled together to make a machine or 
instrument, especially a motor vehicle; a component … 
An essential or integral constituent … 
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APPENDIX H 
 
APPENDIX NSPAD 6 – MONITORING CABLE DESIGN DIAGRAM 

 
 






